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Mr. Donald P. McPherson, Jr., Takes Oath of Office 
as Member of I. C. C. 


On June 4, at ceremonies honoring 
Commissioner J. Monroe Johnson on his 
retirement, Mr. Donald P. McPherson, 
Jr., of Gettysburg, Pennsylvania, was 
welcomed as his successor and adminis- 
tered the oath of office by Mr. Justice 
Felix Frankfurter, of the Supreme 
Court of the United States. 
Mr. McPherson, the son of the late 
Judge Donald P. MePherson and Eliza- 
beth MeLanahan McPherson, was born 
in Chambersburg, Pennsylvania on Octo- 
ber 6, 1906. He attended the public 
schools of Gettysburg until he entered 
Gilman School and from there went to 
Hon. Donato P. McPuerson, Jx. Princeton University and Harvard Law 
School. He practiced law in Philadel- 
phia from 1934 until the fall of 1936 when he returned to Gettysburg to 
open a law office with his late father in January 1936. 

He served in the United States Navy from May 1944 to March 12, 
1952, when he was honorably discharged. He has continuously practiced 
law except for the period of his Navy duty and has engaged in service 
in responsible posts in public life and in his profession. In 1948 he 
was elected to the Pennsylvania State Senate and has represented 
the 33rd Senatorial District since that time, being re-elected in 1952. 
During his tenure in the Senate he served as a member of many im- 
portant committees and in the 1955 session served as chairman of the 
Judiciary General Committee. 

Mr. McPherson is a member of the bar of the Supreme and Superior 
Courts of Pennsylvania, the various Courts of Adams County and 
the United States District Court for the Middle District. He is a 
member of the Tax Section of the American Bar Association and the 
American Judicature Society. 

Mr. McPherson, a Republican, was nominated to the Commission 
by President Eisenhower on February 28 and confirmed by the Senate 
on March 15 for a seven-year term of office, expiring December 31, 
1962. He is married to the former Janet Russell of New Haven 
Connecticut, and they have three sons. He is a member of the Gettys- 
burg Presbyterian Church where he has been a Trustee for many years. 
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Mr. John B. Prizer, Toastmaster, Group Lunc eon 
27th Annual Meeting 


The Group Luncheon was held in the Clover Room, Hotel Beilevye- 
Stratford, John B. Prizer, Vice President and General Counsc¢!, The 
Pennsylvania Railroad Company, Philadelphia, presiding. 

CHAIRMAN PrizeR: While the courses are being changed, !et me 
present to you the fine galaxy of people we have up here and ask you 
to restrain the enthusiasm I know is within you until they have all 
been presented and made themselves seen, and then at the end you ean 
show your appreciation by a thunderous climax of applause. 

Beginning on my left (and I shall just tell you briefly about each 
one and ask each one to stand), Mr. Charles Seal, formerly President 
of this Association and now General Counsel of the Virginia State 
Ports Authority—and don’t applaud, please. 

Mr. Roger Wooleyhan, Assistant Traffic Manager, Wooleyhan 
Transport, and acting today as Chairman of our Luncheon Committee 
in the absence of Lockwood Fogg who is not well. 

Mr. James Pinkney, General Counsel of the American Trucking 
Associations. It takes a little effort on my part to recall at times just 
what he is General Counsel for but we are certainly glad to have him 
here. 

Mr. James Nisbet, Commerce Counsel of the Association of Western 
Railways, and participant in the program of this meeting. 

Mr. Frank E. Mullen, Chief Examiner of the Interstate Commerce 
Commission, also a participant in this afternoon’s discussion. 

Mr. George Galland, attorney in Washington, formerly with the 
Maritime Commission and a participant in our discussion this afternoon. 

Mr. Robert W. Ginnane, General Counsel of the Interstate Com- 
merce Commission. 

Mr. Erle J. Zoll, Jr., well, he is out in the audience. He is a very 
modest candidate. He is running for public office and therefore prefers 
to sit with the common people. I am glad to see that. Please vote 
accordingly tomorrow. 

The Honorable Rupert Murphy, member of the Interstate Commerce 
Commission, from Atlanta, Georgia. 

Mr. Wilbur La Roe, Jr., formerly President of this Association 
and now Treasurer. 

Bishop Oliver Hart of the Diocese of Pennsylvania. 

On my immediate left, the Honorable Anthony Arpaia, Chairman 
of the Interstate Commerce Commission, as you all know. 

Turning to the other end of the table, on the right, Mr. Edwin 
Burgess, known dearly and favorably to all of us—Vice President and 
General Counsel of some railroad or other—I think it runs between 
New York and Washington, also the B & O, I guess. 

Mr. Charles D. Mahaffie, formerly member and Chairman of the 
Interstate Commerce Commission. 


Hotel Bellevue-Stratford, Philadelphia, Pennsylvania, May 17, 1956. 
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Mr. John R. Turney, formerly President of this Association. 

Mr. Homer S. Carpenter, member of the firm of Rice, Carpenter 
& Carraway in Washington, and a participant in our discussion today. 

Mr. Paul Coyle, Chief of the Section of Operating Rights of the 
Bureau of Motor Carriers of the Commission. 

Mr. Clare J. Goodyear, Traffic Manager of the Reading Anthracite 
Company and Chairman of our Dinner Dance Committee. If you want 
an extra drink or an extra dance tonight, see Clare. 

Mr. Ford K. Edwards, Secretary of this Association and formerly 
Chief of the Cost Finding Section of the Bureau of Statistics of the 
Commission. 

Mr. Robert B. Einhorn, Chairman of the Greater Philadelphia 
Chapter of this Association. 

Honorable Owen Clarke, member of the Interstate Commerce 
Commission. 

Mr. John R. Mahoney, whom you all know, of course, as President 
of this Association. 

And the remaining gentlemen I will tell you about later on. 
[Applause] 

Ladies and gentlemen: Time is very much of the essence and we 
have a real treat in store so that I would like to ask you to let us begin, 
and I shall be very brief. 

In our daily lives and work as practitioners before the Commission, 
we must reckon not only with the Commission and Commissioners, 
formidable as they are, but also with the courts, especially federal courts 
and judges, to whom we occasionally resort to correct the very few, 
very rare errors that the Commission commits, and who occasionally 
upset some of the many sound, wise decisions of the Commission. 

Here in this city of ours we have quite a number of distinguished 
federal judges but one of the very most eminent and distinguished, 
and knowing him well I might say also one of the most articulate, 
of our federal judiciary, is our guest of honor today. When I asked 
him last Sunday what I should say about him, thinking it was only 
fair to give him a chance to make some suggestions, he said, characteris- 
tically, ‘‘The less the better’’—and I think that is right because Judge 
Goodrich does not need any clarifying explanation or analysis or de- 
lineation for any audience. 

I would just remind you that, in addition to being an eminent 
member of the Court of Appeals for the Third Circuit, he is Director 
of the American Law Institute, he has been a professor of law (I don’t 
like that ‘‘has been;’’ I will say he was) at three universities, the 
University of Iowa, the University of Michigan, and for over ten years 
Professor of Law and Dean at the Pennsylvania Law School and for 
much of that time Vice President of the University of Pennsylvania. 
He was formerly President of the Association of American Law Schools, 
and is a member of the American Philosophical Society and this could 
go on all day long. It is a real pleasure and privilege for us to have 
him here, and so without further ado I will turn him over to you and 
you to him. Judge Goodrich! [Applause] 
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Some Federal Court Headaches 


By HonoraBLe HerBert F. GoopricH 
Judge, United States Court of Appeals, Third Circuit 


That I was once a dean I cannot deny. A dean is a man, you know, 
who isn’t quite good enough to stay a professor but not quite bad enough 
to be made a president, and that was my situation for quite a number of 
years. And then if a man is not quite good enough to stay a dean, 
either, perhaps if he has good luck he can get to be a judge. That 
happened to me quite a number of years ago and now I am in the 
interesting position where the law teachers call me Judge, all right, 
put my colleagues in the judiciary call me Dean, and whatever generali- 
zation you want to draw from those two facts, you go ahead and draw it. 

I didn’t come here to tell you about your business. If I tried to 
do that you would catch me in many mistakes because I think you 
really do know more about your business than I do. I would rather 
talk to you about my business because if you don’t know much, or 
perhaps less about that than I do, then I can impress you with my 
learning and perhaps offer a suggestion or two that is interesting. 

This business of the review of administrative bodies is, of course, 
day-to-day routine with federal courts, the courts of appeal especially. 
We pass on a large number of things and while we don’t purport to 
be expert in any one we think of ourselves as pretty expert in a whole 
lot of things. You know about the jack-of-all-trades who knows a 
little about everything and not very much about anything. 

But let me tell you about one or two that have come within the 
last ten days or so. Last week we had a case involving a review of the 
Federal Trade Commission and it had to do with the feather pillow 
industry. I ask you, how much do you know about the feather pillow 
industry? Here was a problem, among others, put to us in this case. 
It seems that the Commission’s expert had examined some pillows and 
his method of examination was to make one slit in each pillow and then 
grab feathers in three places in the pillow. The industry’s expert made 
three slits in the pillow and took one grab from each slit. The question 
which was submitted to the Court was whether three grabs in one 
slit or three slits and one grab was correct.. [Laughter] If any of you 
have opinions on that subject I would be very glad to have you come to 
me because we certainly need enlightenment. 

And then we move from that to tax. I don’t know how much you 
people have to do with tax. You pay some, I hope. If you don’t I may 
see you in some other capacity later on. [Laughter] When you get 
to talking tax then you really are an expert. I want to read to you 
three questions from three cases which we had last week, and I put 
on my glasses to read here because I am not going to stray from the text. 


_Speech at Group Luncheon, 27th Annual Meeting, Hotel Bellevue-Stratford, 
Philadelphia, Pennsylvania, May 17, 1956 
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‘“Whether the District Court erred in ruling that aXpayer, 
a personal holding company, is entitled to a dividends paid credit 
within the meaning of Section 27(g) of the Internal Revenue Code 
of 1939, on amounts distributed in its complete liquidation, not. 
withstanding that its deficit in accumulated earnings and profits 
exceeds its earning and profits for the current taxable year, and 
that, consequently, no part of the distribution is properly chargeable 
to earnings and profits accumulated after February 28, 1913.” 

Second : ‘‘Did the Orphans’ Court determine that the widow’s 
one-third intestate share was not diminished, on the stipulated 
facts, by any part of the Pennsylvania inheritance tax, and is that 
determination conclusive in this proceeding as to the amount of 
the marital deduction ?’’ 


Third, and there are two questions in this. 


‘‘Whether the Tax Court was correct in holding that the 
deduction for federal income tax allowed by Section 505(a) (1) of 
the Code in the determination of the personal holding company 
tax did not authorize the deduction of an income tax calculated 
under the alternative formula provided by Section 117(c)(1) 
unless the income tax determined by the alternative formula was 
less than the income tax calculated under the regular method 
prescribed by Sections 13 and 15. 

‘*2. Whether the Tax Court correctly disallowed the portion 
of the dividends paid credit claimed in computation of the 1949 
personal holding company tax representing the alleged dividend 
paid carry-over from 1948 inasmuch as this was founded upon an 
improper deduction of net long-term capital gains from net income 
in determining subchapter A net income for 1948.”’ 


There is a saying attributed to John Marshall, probably apocryphal, 
that a good judge is one who can sit and listen to counsel for an hour 
and not understand a word which he has said. That description came 
back to me at the conclusion of the argument of that last case. 

Now, of course, tax cases, Trade Commission, Federal Power 
Commission, all the rest of them, you know the names just as well as I, 
come up to the courts occasionally. I don’t think there is any particular 
difficulty about that kind of review except the volume of the stuff you 
have to read. You go through and you read the evidence. Usually 
the principles of law aren’t too hard. The facts have been originally 
worked through and determined by the tribunal that heard the case 
in the first place. Your job is to find out whether there is a rational 
basis for the conclusion. The test is pretty well laid down. The hard 
thing comes in applying the test in a particular case. 

Of course, people in different lines of practice of law for some time 
have concerned themselves with the question whether they shouldn’t 
have more expert kind of review than the ordinary run-of-mine judiciary 
ean give their questions. It is the same old problem (I am sure you 
have heard it talked about many times), whether you want a review 
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by univformed, supposedly fair-minded, and we hope intelligent men 
or would you like a technical question reviewed by technical people. 
There certainly are arguments to be made on each side of that question. 

If you have a review by technical people the review board will 
certain!y know more about the question than an ordinary court into 
which vou step. Perhaps they will know so much that before you can 
enunciite your problem you will have been given the answer to it. That, 
of course, is a disadvantage. If you want your question thoughtfully 
considered by people who are trying to do the right thing, but who 
have no expert knowledge at the beginning, then I suppose you want 
ordinary court review. There has been a great deal of discussion for 
the sixteen years I have been on the bench as to which people want. 

There was once a commerce court. The old-time practitioners 
(though I don’t see anybody old enough to remember it) will remember 
the commerce court and its, shall we say, untimely or timely death. 
Senator Pat McCarran in his lifetime was very, very keen about an 
administrative court. The Senator died and what has happened to the 
administrative court proposal, I don’t know. 

Dean Griswold wrote an article or two on the desirability of a 
special court for review of the Tax Court—a tax appellate Court of 
Appeals. Such a court would do lots of business because in our circuit 
the tax cases run from 30 to 35 per cent of all of our business. All 
of those three beautiful quotations I gave you a few minutes ago came 
from one week’s cases in our court and there were two others the same 
week but they weren’t quite as technical as that so I thought there 
was no use of bringing them in. 

The patent lawyers for a time thought they would like to have a 
Court for Patent Appeals; then they thought it over and thought it 
would be a fine court if they could name the people who were going 
to be on it, but since they couldn’t do that they weren’t so sure they 
wanted that kind of Patent Court after all. 

And then, of course, there is always a proposal by somebody to 
eliminate the diversity jurisdiction of federal courts and that takes 
care in this cireuit of 20 to 25 per cent of the material we have. Just 
think, gentlemen, of the pleasant life of a federal judge if they took 
away the administrative business, the tax business, the patents busi- 
ness and diversity jurisdiction and left us only with bankruptcy and 
admiralty. What an opportunity there would be to cultivate the fine 
arts! Or to improve your golf game and to teach your dog to jump 
over stiles, or something like that. So I don’t worry; if anybody wants 
these specialized review courts I will abide by the decision made in the 
common good and devote myself to some of these leisurely occupations 
because I certainly am not going to resign for lack of business. 

Let me talk about some of the things that I know about and I guess 
you don’t. When I was first appointed to the Court in 1940 my senior 
colleagues played a joke on me by sending me over to try some criminal 
cases in New Jersey. The T-Men and the G-Men, together, had been 
having a field day in Atlantic City. We were trying a lot of illicit 
aleohol distillation cases and the first one I got involved a group of 
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gentlemen who had set up a still in the garbage disposal plan They 
hoped the smell of the burning garbage would drown out the smell of 
the distillation. 

Well, they went to jail. Pretty soon came the war, and wiien war 
came there wasn’t any sugar and the industry dried up for lack of 
supplies. We haven’t had an illicit distillation case now, oh, | think 
for ten years, and I wonder whether it has become a lost art. [Laughter] 
In the Middle Ages they learned how to make beautiful stained glass 
and then the art was lost. Sometimes I wonder if the art of illicit 
aleoholie distillation hasn’t become a lost art in the same way, but I 
don’t know. 

Here is a type of case which I am sure you don’t deal with and you 
ean be very glad you don’t. A man is convicted of a crime in thi state 
court. His case is reviewed by the Supreme Court of the State and if 
he is sentenced to death he is probably dissatisfied with the results, 
Even if he is sent to jail. he is sometimes dissatisfied because people 
don’t seem to like jail, either. 

He asks for certiorari from the Supreme Court of the United 
States and they deny it. Why, we don’t know. Then he comes toa 
federal district court and he says, ‘‘Please, I want a writ of habeas 
corpus. I have been confined contrary to my constitutional rights and 
I want to get out.’’ The district judge has a hearing and he comes 
to the conclusion that the man’s constitutional rights were not violated. 
So then the man comes up to the Court of Appeals and we hear it all 
over again and decide whether his constitutional rights were or were 
not violated. If we say no, then he asks for certiorari and sometimes 
he gets it. 

The state attorney general and the state chief justices, and I guess 
all the people who sit on state court benches, don’t like that kind of 
business at all because what it does is to put the federal court system 
over them—not the Supreme Court of the United States; they will 
bow to that. But as for us further down, no, they don’t think our 
authority is above theirs. 

It really isn’t and yet the Act of 1867 puts that responsibility 
on us. When you ask a man, ‘‘Has this fellow been treated so badly 
that you say he has to have due process of law?’’ it is like asking a 
man how much sugar or no sugar he wants in his coffee. It is not 
a place where any bright lines can be drawn. You can say some things 
are so bad they constitute a lack of due process, but those aren’t the 
eases that bother the court. It is the case where there is much to be 
said on both sides which makes the trouble for us. 

All this is, to some extent, embarrassing because you are sitting 
in judgment of what your state brethren have done, after careful con- 
sideration. It is baffling because there isn’t any single test you can 
put down. It isn’t like the reasonableness of a rate where you have 
some criteria that you can go on. 

There is a bill in Congress to cut down our duty and responsibility 
in cases of this kind. I do not know whether it will pass. 
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Federal courts deal with many draft cases. And here, too, I think 
I am talking about my business rather than yours. Congress provided 
for registration of young men. It provided for their calling into 
service, and it provided draft boards made up of several thousand 
eitizens throughout the length and breadth of the country. 

There are some people who have made a great deal of law in 
connection with the draft cases. One of them is a group called Jehovah’s 
Witnesses, composed for the most part of rather humble people who 
are opposed to violence, at least violence for secular wars. They have 
some reservations about a holy war when it comes, but as for secular 
wars they are against them. 

They are represented by one of the most tenacious, adroit, hard- 
fighting counsel I ever saw. His name is Covington and this has been 
his practice ever since the draft law was passed several years ago. 
He has done a great deal for those people. He has helped clarify, 
through a long series of trials and appeals, their litigation. He isn’t 
pleased when we don’t go his way. Maybe it is unusual in this par- 
ticular lawyer although it seems to me I sense that in some of the 
other members of the Bar. 

I quote from his last petition for rehearing which he filed with us: 


‘‘The most charitable description that can be given to this 
holding is that it is incongruous and is impossible of understanding 


by one who understands the facts.’’ 


Did you ever feel that way when a court decided against you? 
[Laughter] You may have felt that way but I will guess you didn’t 
say it. 

Well, the draft cases are still rather interesting. Here was one 
where a couple of his young men were summoned to their draft boards 
in western Pennsylvania. They weren’t assigned to a military camp to 
carry a musket, they were assigned rather, one to the Philadelphia 
General Hospital Psychiatric Division and the other to the State 
Psychiatrie Hospital out at Norristown. Evidently the assignment 
was distasteful and they told the draft board they wouldn’t go—and 
they didn’t go, and then they were indicted in the Eastern District of 
Pennsylvania, which is Norristown and Philadelphia, and convicted. 
Mr. Covington said, ‘‘Why, you can’t convict them here; they didn’t 
do anything here.’’ Sometimes it is fun when you are sitting on the 
bench to have law school things come back to you. I. can remember 
Dean Mikell talking about this years ago here at Pennsylvania. I can 
remember Mr. Beale talking about it at Harvard: Here is the case: 
If aman shoots from one state and hits a victim on the other side of 
the line, is the crime committed where the bullet hit the victim? 
Suppose a man is supposed to do something and doesn’t do it; is the 
crime still committed at the point where he didn’t do it? The answer 
which some of us were taught was that, yes, it is, and that is the answer 
which I wrote in this case. Mr. Covington asserts that the men cannot 


evicted at that point but the Supreme Court has disagreed with 
nm. 
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Such a case is comparatively easy because it gets you back to 
some common law tests. But we had one a year ago that was not go 
easy. Here was a young fellow, a member of the Society of Friends, 
obviously genuine, who had refused to register as the law required, 
He was against force in all aspects. He was convicted and served a 
sentence in the federal penitentiary for refusal to register. 

At the federal penitentiary the warden, as required by the statute, 
registered for him. The young man served his term, came back to his 
home community, was sent a questionnaire by his draft board, and he 
refused to fill out this questionnaire. 

Now, this boy had at least three reasons for exemption from military 
service : first, he had served this term for violation of the law (that was 
a felony under the statute and felons are exempt from military service) ; 
second, he was a member of the Society of Friends and a conscientious 
objector and could have proved it very easily; third, he was studying 
to be a minister of the gospel, genuinely, there was nothing fake about 
that and that, too, would have served to put him in a different classifi- 
cation. 

Instead, he wouldn’t fill out his questionnaire. The law says that 
the draft board goes on his answers to the questionnaire and such other 
evidence as may be submitted. The United States Attorney had no 
alternative in this kind of case but to bring the boy to trial and the 
judge had no alternative but to find him guilty. The judge knew 
right well that it would do no good to send this kind of person to jail. 
He didn’t; he imposed a fine and on behalf of the lad an appeal was 
taken to the court and we heard it twice. By a majority of four to 
three we thought that the conviction should be upheld. 

Why? The justification we of the majority had for the judgment 
we reached was that, if you are dealing with millions and millions of 
young men and you have set up a citizens board, it isn’t asking too 
much to ask that a lad state in regular fashion to that board, which 
would readily have granted him an exemption, the reasons why he should 
have it. If you are so much against the government’s military machine 
that you won’t do that, suppose you are so much against it that you 
won’t pay your taxes because so much of the federal income goes to 
war purposes. 

Well, the very week after this opinion came down a man in Boston 
did just that. The tax people met the problem very quickly and easily 
simply by grabbing the taxpayer’s property for the unpaid taxes. 

This is a hard kind of thing, isn’t it? Where does individual 
liberty leave off and when is it necessary to conform at least to the 
machinery which Congress has set up to take care of cases of this kind! 

You don’t have to worry about that. Maybe you don’t have to 
worry how far the Federal Employer’s Liability Act goes. We had 
a case this last fall where a young woman was injured when a glass 
window blew in on her in the Pennsylvania Railroad office during 4 
thunder storm. She claimed coverage under the F.E.L.A. because she 
said (her counsel said on her behalf) ‘‘I take from the files these 
blueprints of engines, freight cars, all that kind of business for every 
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ear used in interstate commerce that has to be repaired. Someone 
must send back to our office and have me get the stuff out of the files 
to supply ‘o the people in the Mechanical Department who eventually 
do the work of repair. And so,’’ she says, ‘‘I am connected with inter- 
state commerce.’’ And she is, in a sense. If the Federal Employer’s 
Liability Act includes her, query: Does it not include everybody who 
works for an interstate railroad? Even lawyers who practice before 
the Interstate Commerce Commission affect interstate commerce, for 
better or for worse, by what they do. 

Federal Courts have the constant question of how far the federal 
law goes. When do you apply state law and when do you look at your 
own federal rules. I don’t know how closely you follow the decisions 
of the Supreme Court. There was one called Clearfield Trust Company 
a while back in which they said we didn’t have to follow, in the 
federal courts, the state rule with regard to the time for presentation of 
a check. A government check was involved. 

Then we had last year the case of a very interesting negotiation 
of some federal housing authority bonds up in the little town of Indiana, 
Pennsylvania, and the question involved was whether the state rule 
applied or whether the federal courts could make their own rule. The 
majority said the federal rule applied. The Supreme Court has granted 
certiorari and the case will be argued next fall. 

I was quite wrong when I said headaches in describing my subject 
today. The things we get are interesting problems that keep your 
head thinking. The federal court has lots of routine, of course. You 
people have routine. I am sure the President of the United States 
has some, perhaps, even if it is only to try to get three putts down to 
two putts. But the problems are stimulating. Sometimes they are. 
good drama. We had last fall a pretty case which involved a finding of 
who was first in reducing a patent to practice, because if RCA had 
been first it was entitled to the patent. The proof had to do with an 
experiment conducted on the roof of the RCA building before the war, 
in Camden. Then the curtain went down on information for security 
reasons. RCA went on to do Navy work during the war. After the 
war when they got back to this thing again and up bobbed a Frenchman 
with a patent secured in France. 

We said the Patent Office was right in saying the Frenchman had 
got there first. After all, the experiment that RCA made with its 
radar machinery showed a chimney on the shore of the Delaware River 
out in the middle of the river, according to the estimates that they 
made. We thought that an experiment which put a shore chimney out 
in the middle of the river might have been a good step toward finding 
out something but it was hardly a reduction to practice. 

Once in a while you get a little humor. We had some in a tax 
case. You wouldn’t think, after the stuff I read you, that there is ever 
any fun in tax cases. There was in this. Up in Secaucus, New Jersey, 
it seems they have some boarding houses for pigs. These pigs are fed 
with magnificent swill which comes from the Astor, the Waldorf, the 
New York Yacht Club, two or three other faney places in New York 
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City. The swill is picked up by truckers in what I hope are odor-proof 
containers and taken over to these farms. Then the hands there on the 
farm carry on and feed the swill to the pigs. If you are interested 
(we inquired during the course of the argument), the pork is shipped 
to Baltimore. If you are in Baltimore, you ask for Secaucus pork; it is 
supposed to be very, very tasty—and why not, coming from the places 
that the food came from? 

Counsel for the people who run this farming enterprise picked up a 
happy notion that these boys who were the truckdrivers were agricul. 
tural employees, and the employers should be exempt from Social 
Security taxes on that account. We said ‘‘No.’’ I think counsel thought 
we were going to say ‘‘No.’’ Can’t you see the trouble he would haye 
‘been in if we had said ‘‘ Yes, they are,’’ and then he would have had to 
talk to the Union of truck drivers who, I am sure do not think of them. 
selves as farm hands. 

Last week we had a chap who had asked a trustee to put upa 
lease at an auction sale. It was in a reorganization proceeding; they 
were selling off the assets of the bankrupt. The trustee put the lease 
up but it developed that the trustee had never ratified the lease so as 
to take it over. So the trustee had nothing to sell this man, but the 
buyer paid down $500 for all the trustee’s right, title and interest. 
Then he found out that the trustee did not have anything to sell so he 
asked for his money back. 

In the course of the argument, it developed that the buyer didn’t 
want the lease after all, he didn’t want to oceupy these premises. But 
he thought if some man ahead of him had gone and bought all of the 
equipment in that factory he might turn a penny if he had a lease and 
made the fellow who bought the equipment talk to him at his price. 

The poor fellow who bought the equipment went to an asylum for 
the mentally ill two days after the sale was made so he was not ina 
position to dicker with the appointed buyer. The man who bought 
the lease said to the Court, ‘‘I want my money back,’’ and the Court 
said, ‘‘Oh, no, you went into this thing buying a pig in a poke. Not 
only can you not have your money back but you pay the rest of what 
you promised to pay and let it go for the benefit of the general creditors.” 

With that, gentlemen, I leave you. What kind of judgment of 
Solomon can you figure out to take care of both of those people? Some- 
times when you have a case you wish you could decide it against both 
parties. [Applause] 





Remarks of Mr. Prizer 


CHAIRMAN Prizer: Thank you very much, indeed, Judge Good- 
rich, for that very refreshing, enlightening and stimulating review of 
some of your problems and not ours and I think many of us are glad 
they are yours and not ours. 

I think one serious note that we may take away from this talk is 
that we can see, from the philosophy and understanding with which 
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Judge Goodrich approaches these problems in many fields, the real 
advantage that there is in having some of our basic legal questions 
decided by courts manned by people of that kind and not just by 
technicians. That, I think, should be a fundamental point in our think- 
ing, or particularly in our field. Thank you all for coming. 





27th ANNUAL MEETING SOCIAL ACTIVITIES 
Reception 


The social activities planned by our Philadelphia hosts for the enjoy- 
ment of those attending the Annual Meeting were memorable occasions. 
On the evening of the 17th, a reception sponsored by the Transportation 
Industry of the Delaware Valley was held in the Clover Room. Mr. 
John B. Prizer, Chairman of the Committee on Arrangements, and 
Mrs. Prizer, Mr. R. L. Einhorn, Co-Chairman of the Arrangements Com- 
mittee, and Mrs. Einhorn, Mr. W. Lennig Travis, Chairman of the Re- 
ception Committee, and Mrs. Travis, Mr. Clare J. Goodyear, Chairman 
of the Dinner Committee, and Mrs. Goodyear, together with Officers of 
the Association and I. C. C. Chairman Anthony F. Arpaia and Commis- 
sioners R. L. Murphy and Owen Clarke, graciously greeted the practi- 
tioners and their guests. This festive hour—with ample refreshments 
of all kinds—afforded an opportunity to forget the business of the day 
and set the mood for the wonderful evening that was to follow. 





Dinner-Dance 


Immediately after the reception, guests and members of the Asso- 
ciation gathered in the Burgundy Room to enjoy a fine dinner and an 
evening of dancing. A special word of thanks is extended to Mr. Clare 
J. Goodyear, Chairman of the Dinner Committee, and to members of 
his Committee for their efforts in arranging a delightful evening. 





Social Hour 


To enhance our memories of their warmth and hospitality, our 
Philadelphia hosts arranged for a delightful going-away social hour on 
the evening of the 18th. Before closing our annual session for another 
year, for refreshments and to say ‘‘good-bye’’ to one another, we 
gathered in the Burgundy Room. We owe much to Mr. W. Lennig Travis, 
Chairman of the Reception Committee, and the other members of his 
Committee, for making the Reception and Social Hour possible. We 
also wish to express our sincere thanks to the following members of the 
Transportation Industry of the Delaware Valley for their sponsorship 
of the Reception and Social Hour: 
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The Railroads Serving Philadelphia; Members of the Middle Atlan'ic Con. 
Members of the Keystone Tank Truck ference; 
Carriers Conference; 


The Following Members of the Philadelphia Freight Forwarders Commi ‘ce: 


Acme Fast Freight, Inc. Republic Carloading & Distribuiing Co., 
Clipper Carloading Company Inc. 

International Forwarding Co., Inc. Universal Carloading & Distribuiing Co., 
Merchant Shippers Ass’n, Inc. Inc. 

Pioneer Carloading Co. American Freight Forwarding Corp. 
Texas Freight Co., Inc. Gulf Carloading Co., Inc. 

Western Carloading Co., Inc. Lone Star Package Car Co., Inc. 
Western Transportation Co., Inc. National Carloading Corp. 

Springmeier Shipping Co., Inc. Stor Dor Forwarding Co. 





Ladies Entertainment 


The ladies attending the Annual Meeting were royally entertained 
during their stay in Philadelphia. Under the chairmanship of Mr, 
George F. Mohr, the Committee on Ladies Entertainment had arranged 
a two-day schedule of tours and luncheons for their pleasure. Joined 
by the wives of a number of our Philadelphia hosts, they visited Indepen- 
dence Hall, Betsy Ross House, Longwood Gardens and many other points 
of interest. The Ladies Entertainment was sponsored by the large In- 
dustrial Shipper interests in the Philadelphia area, and we are deeply 
grateful to them for providing an interesting and pleasant time for the 
visiting ladies. We wish to add our own particular expressions of thanks 
to those of the ladies who participated in the entertainment to Mr. Mohr 
for his many courtesies. 





APPRECIATION TO GREATER PHILADELPHIA CHAPTER 


The Officers of the Association acknowledge with appreciation the 
many hours of hard work contributed by each member of the Committee 
on Arrangements and other members of the Greater Philadelphia Chap- 
ter to make our Annual Meeting a success. 

The information booklet prepared by the Chapter for the use of 
members and guests was just one of the many evidences of the thought 
and preparation given to the arrangements for the meeting. Your 
hospitality, courtesy and cooperation was unexcelled. 





Mr. Robert B. Einhorn, Toastmaster, Group 
Luncheon 27th Annual Meeting 


Chairman Einhorn: Ladies and gentlemen, may I take the oppor- 
tunity to extend to you from the Philadelphia Chapter the hope that 
you have enjoyed your visit in Philadelphia and will see fit to return 
at any time and visit any of the members of the Chapter whom you have 
met here and, if possible, come to our meetings. 

I would like to present to you the guests at our head table and I 
would ask you to withhold your applause but accumulate it until I have 
introduced them all. 

At my left is Roger B. Wooleyhan, Wooleyhan Transport. He is 
serving as Chairman of our Luncheon Committee in the absence of 
Lockwood W. Fogg who, unfortunately, is ill. 

Next to him is Vernon V. Baker, Assistant Director, Bureau of 
Finance, Interstate Commerce Commission, who participated in the 
group discussion on consolidation this morning. 

Next to him is Stephen A. Aplin, Assistant Chief Examiner, Inter- 
state Commerce Commission, who will participate in a group discussion 
on cost of service this afternoon. 

Fred Carpi is Vice President, Freight Sales & Service, Pennsylvania 
Railroad, local talent; he took part in the group discussion this morning. 

Ford K. Edwards is Secretary of our Association. He was formerly 
with the Bureau of Accounts of the Interstate Commerce Commission. 

Honorable Charles D. Mahaffie, a member of the Commission for 
many years, who is now in the private practice of law with the firm of 
Gardner, Morrison and Rogers in Washington, D. C. Mr. Mahaffie was 
the leader of our group discussion this morning. 

Honorable Rupert L. Murphy, recently appointed member of the 
Commission, formerly of Atlanta, Georgia. 

Father James A. Quinn, Pastor of the Church of the Assumption, 
Philadelphia, Pa. 

To my right, we have Mr. Irving J. Raley, Examiner, Bureau of 
Motor Carriers, Interstate Commerce Commission, who was a participant 
in this morning’s discussion. 

E. C. Poole, Manager, Bureau of Transportation Research 
Southern Pacific Company, San Francisco, California, who will also 
participate in this afternoon’s program. 

Samuel A. Towne, Chief, Cost Section, Bureau of Accounts, Cost 
Finding and Valuation, Interstate Commerce Commission. Mr. Towne 
will also be in this afternoon’s program. 

Donald A. Schafer is a member of the law firm of Schafer & Cronan, 
Portland, Oregon. I think he has set the distance record for this con- 
vention. Mr. Schafer participated in the group discussion this morning. 

Howard Hosmer, Examiner of the Interstate Commerce Commis- 


-__. 


Hotel Bellevue-Stratford, Philadelphia, Pennsylvania, May 18, 1956. 


—357— 





Mr. JoHN R. Manoney 


ARPAIA 


Hon. A. F. 


Hon. R. W. Minor 


z 
g 
z 
e 
a 
cs 
a“ 
a 
= 





Mr. J. B. Prizer 





Ys ae: Si eeeined ata 
aa en «oN 


ME RING ERROR Ne a aptamer gat ry 


— 


L. K. WatratHu 


Hon. 





Mr. Joun R. MAHONEY 


A. F. ARPAIA 


Hon. 


R. W. Mtnor 


Zz 
a 
2) 
= 
_ 


Mr. R. B. EiNHORN 


Mr. J. B. Prizer 


Hon. L. K. WaAtraTH 


JUNE, 1956 859 





—_—_—_—_ 


sion, formerly served as Administrative Assistant to the late Honorable 
Joseph B. Eastman, member of the Commission and also Coordinator of 
Transportation and Director of the Office of Defense Transportation. 
Mr. Hosmer will be in this afternoon’s program. 

Erle J. Zoll, Jr., General Commerce Attorney, Illinois Central Sys- 
tem of Chicago, Illinois. Mr. Zoll is our newly elected President. 

Honorable Laurence K. Walrath, recently appointed member of the 
Interstate Commerce Commission, from Ponte Vedra, Florida. Mr. 
Walrath was a member of the law firm of Knight, Walrath, Kincaid and 
Young, of Jacksonville, Florida. 

I believe I made two omissions on my left: John R. Mahoney, almost 
Past President of our Association, who has presided at all of our meet- 
ings; and on my immediate left is the Honorable A. F. Arpaia, Chair- 
man of the Interstate Commerce Commission. [Applause]. 

Next on my right is John B. Prizer, Vice President and General 
Counsel of the Pennsylvania Railroad. Mr. Prizer is Chairman of the 
Committee on Arrangements for this convention. 

The gentleman on my immediate right will remain the mystery 
guest of this panel until further notice. Thank you; gentlemen. 

Voice: Might I propose a vote of thanks to our guests. 

Chairman Einhorn: I hear a motion and a second for a rising vote 
of thanks to our guests who are present. All in favor; opposed. The 
motion is unanimously carried. 

Chairman Einhorn: Ladies and gentlemen, today we are presented 
with what I believe to be a rare and unusual opportunity. It might be 
said that we are to witness a case of first impression, to use that legal 
phrase. The case will be presented by a gentleman who was born and 
educated in the State of Ohio, received his law degree from Ohio State 
University. Behind him lies a very remarkable military career. He 
went into the Army during the last war as a private and came out as a 
Lieutenant Colonel. He was also presented with the Bronze Star and 
the Purple Heart. 

His peacetime attainments are equally notable. He was Assistant 
Counsel to the Senate Investigation Committee in 1948 and 1949. For 
four years thereafter he was Administrative Assistant to Senator Bricker 
of Ohio, and then he became First Assistant to the Deputy Attorney 
General of the United States. You can see that government service is 
nothing new to our guest today. 

On January 26, 1956, he was confirmed as a member of the Inter- 
state Commerce Commission. I believe that the old adage that ‘first 
impressions’? are most important contains a great deal of truth. The 
neweomer to an organization may, in his first impressions, observe things 
that are taken for granted by those of more experience. The First 
Quarterly Report to be made by our speaker today can be the only one 
he will ever have on this subject. We are all grateful for the signal 


opportunity to hear this report. I have the great privilege to present 
to you the Honorable Robert W. Minor. 





A First Quarterly Report 
As a Member of the Interstate Commerce 
Commission 


By HonoraBLeE Ropert W. MINoR 
Interstate Commerce Commissioner 


It is a real privilege for me to be 
invited to meet with you, and I have 
looked forward to this occasion. Your 
program appropriately lists my talk as 
a ‘‘Quarterly Report,’’ for last Tuesday 
marked the end of my third month in 
office. It is particularly appropriate that 
my first quarterly report be made to the 
Association of Interstate Commerce Prae- 
titioners, for I know of no group in this 
field which more genuinely represents the 
public interest. 

As an association, you have won a 
reputation as a highly useful and effective 
instrument for public service. From my 
own brief experience, I assure you that 
the Commission considers the help and 

Hon. Mestie W. Mice advice of your association indispensable. 

Further, as individual practitioners, 

each of you bears a special responsibility as an officer of the Commission. 
On the record of facts you make and on the points of law you argue, the 
Commission must decide where the public interest lies. The Commis- 
sion’s success in protecting the public interest reflects, in no small 
measure, your success in the protection of the rights of your clients. 

I am perhaps more sensitive to the help afforded the Commission 
by your members, both individually and collectively, for, as you know, 
I have come to the Commission with modest experience in transportation 
matters. I assure you I have found your help most useful and I intend 
to draw on the vast cumulative experience of the members of this asso- 
ciation. This process of ‘‘education of Commissioners by the bar’’ was 
the subject of an address to this association some fourteen years ago by a 
distinguished predecessor, the Honorable Clyde B. Aitchison, who was 
then serving his twenty-fifth year as a member of the Commission. Com- 
missioner Aitchison went on to say: 


‘*Possibly you have never thought of the tremendous bulk in the 
aggregate of the legal lore, practical and theoretical economics, 
commercial geography, and general background material for all 
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of the social sciences heaped on a Commissioner in testimony, in 
argument, and in briefs, year after year. He must absorb much of 
it, if only because so often dinned into him.’’ 


And he closed that thought by saying: 


‘‘Tn all sincerity, if the work of the Commission is considered by 
you as reasonably satisfactory, it is largely because you have forced 
us to work and think hard.”’ 


The Commission is fortunate to have you as a reservoir of good 
counsel available to it. 

There is another source of strength which, as a new Commissioner, 
I have drawn upon gratefully. The Commission has assembled a staff 
of unmatched professional integrity, industry, and competence. Par- 
ticularly important to me as a newcomer has been the patient, cheerful 
cooperation I have met at every hand. This spirit is, I am sure, a 
reflection of the dedication to public service that has become a tradition 
with the staff of the Interstate Commerce Commission. 

As the oldest administrative agency in the United 'States, the 
Commission is justly proud of its tradition. But problems, unsolved 
and of long-standing, may become traditions, too, and it is about one 
such problem that I want to talk to you today. I refer to the relation- 
ship between the Interstate Commerce Commission and the Department 
of Justice. The Department and the Commission differ sharply on the 
extent of the statutory duty of the Attorney General to defend orders 
of the Commission. As Bob Einhorn told you, I served for over three 
years in the Department of Justice immediately prior to coming to the 
Commission. As a result of this, I should be able to give you a broader 
and somewhat different perspective of the differences in approach to 
the problem, and I assure you I will do my utmost to criticize neither. 

The Department of Justice is at the corner of Tenth and Constitu- 
tion Avenue and the Interstate Commerce Commission is at the corner 
of Twelfth and Constitution Avenue and there is only one long block 
between, but I assure you that block is the longest I have ever walked. 

Why should you or your clients be concerned by this conflict 
between government agencies? Is this after all another example of 
Potomac fever, or of typical inter-agency jealousy? In my opinion, it 
is far more than that. And it is important to you and your clients, 
I believe, because the ultimate course of the regulatory process in trans- 
portation, and even perhaps the ultimate control of transportation 
policy, hinge on the outcome of the issue. However it may have been 
planned to work in theory, the facts lead to one inescapable conclusion : 
So long as the Attorney General has the statutory duty to defend the 
orders of the Commission, and if he at the same time has the discretion 
to defend them, or even to actively oppose the orders of the Commission, 
then he is in fact a reviewing authority for every act of the Commission. 

The question, then, revolves on the axis of the discretion of the 
defender Attorney General. Query 1: Does he now have this choice 
of action? It is clear that he does. He has asserted it, the courts 
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have acknowledged it, and the Congress, in assigning him the duty to 
defend, recognized the possibility that he might not do so because it at 
the same time gave the Commission the right to intervene to protect its 
interests. 

The authority to intervene was granted to the Commission by the 
Congress despite the assurances of the sponsors of the legislation that 
the Attorney General would be a staunch defender of all Commission 
orders. Some of the debate, in retrospect, has an Alice-in- Wonderland 
quality. For instance, here is the reply of Senator Root to a question 
on the very point: 


‘Mr. Root. Mr. President, I will answer that without any hesitation 
or doubt. The Attorney General would be bound upon all and 
the highest considerations of his professional honor and his official 
duty to defend the order of the Interstate Commerce Commission in 
all courts having jurisdiction to review it. 


‘‘Mr. Bristow. Then, he would not have any supervisory authority 
as to whether or not it should be defended? 


‘*Mr. Root. Certainly not. It is his business to defend. He is no 
Judge; he is no legislator; he is no reviewing authority.’’ 


The record shows pretty clearly that Senator Root’s confidence in 
the Attorney General as a defender of the Interstate Commerce Com- 
mission must have been shortlived. In its Annual Report of 1913, the 
Commission sought a restoration of the power to defend its own orders. 
Although the basis for this recommendation is not set out in detail in 
the report, the Commission commented with some feeling on certain cases 
in the courts to which it was party defendant. One of these was Inter- 
state Commerce Commission v. L & N Railroad, 227 U. S. 88, in which 
the railroad charged that an order of the Commission was invalid be- 
cause it was not supported by the evidence. To the dismay of the Com- 
mission, the Solicitor General agreed with the railroad that the evidence 
of record did not support the order, but argued that the Commission’s 
order was conclusive, even in the absence of evidence, because pre- 
sumably based on the Commission’s expertise. The court disposed of the 
Solicitor General’s argument, ruling that nothing may be treated as 
evidence which is not introduced as such. The Commission, intervening, 
insisted there was substantial, though conflicting, evidence to support 
the order, and the court agreed. 

A number of other case summaries in both the 1913 and 1914 
Annual Reports state merely that ‘‘the Commission appealed’’ from 
adverse lower court decisions. The impression is left that the Depart- 
ment either did not participate or perhaps abandoned the cause on 
appeal. 

Over the years the breach between the Department and the Com- 
mission has not narrowed but has, in fact, widened. May I say, in the 
great majority of cases, the Department agreed with the Commission 
and vigorously and successfully defended its orders. But in a significant 
number of cases the Department of Justice has moved from a position 
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of refusal to defend to one of active opposition. Since 1932, the De- 
partment has refused to participate in the defense of the Commission’s 
order in nine cases; has taken a neutral position in eighteen cases— 
usually where another executive department is contesting the order—; 
has actively opposed the Commission’s position in seven cases, and has 
confessed error in eleven eases. Although this is not a great number of 
eases, they were some of the most important transportation cases which 
arose in this period. Because of these cases, we must concede that the 
discretion of the Attorney General is clearly fixed in law. This brings 
me to my second question. Query 2—What factors influence the deci- 
sion of the Attorney General? Here we pose the awful quandary in 
which he finds himself. On the one hand, he is commanded to defend 
the Commission’s orders. On the other, duties imposed on him by other 
statutes and by his responsibility as an official of the Executive Branch 
of the government may, in his judgment, sharply conflict with his duty 
to defend the Interstate Commerce Commission. 

The Attorney General is foremost, above all other things, the chief 
legal officer of the United States. As such, he is responsible to the courts 
for the presentation of the position of the United States. If he, as chief 
legal officer, is satisfied that the Interstate Commerce Commission has 
erred as a matter of law in the issuance of an order, then he is bound 
to make his position known in court. This is so, regardless of the posi- 
tion he has taken in other suits or even in prior litigation of the same 
eause. The case of Henderson v. United States, 339 U. S. 816, is a 
good example. In that case, Henderson sued in a three-judge court to 
nullify certain railroad rules and regulations permitting segregation 
on dining cars. These regulations had the approval of the Interstate 
Commerce Commission. The Attorney General defended the order in 
the lower court and was successful. In the Supreme Court, however, 
the Attorney General reversed his position, and the court struck down 
the order of the Commission. 

The Attorney General is also the chief prosecutor of the federal 
government. Here, too, he may find his duty to enforce the criminal 
statutes is at war with his duty to defend the Commission. For example, 
the commission of a fraud on a governmental agency is a criminal act, 
and an order obtained by fraud amounts to the ‘‘fruits of the crime.”’ 
In the case of Sakis v. United States, 103 F. Supp. 292, the Attorney 
General confessed error. That case involved Interstate Commerce Com- 
mission approval of a securities modification plan of the Boston and 
Maine Railroad. The Department of Justice, in a collateral investiga- 
tion, satisfied itself that the assents to the plan were procured in such 
a fashion as to preclude the Attorney General from defending an order 
of the Commission if based on those assents and to require him to attack 
the manner of their procurement. This case was not reversed, nor re- 
manded to the Interstate Commerce Commission, but was reopened by 
the Commission on its own volition after some very pointed suggestions 
by the court. The Sakis case is very important because there the De- 
partment attempted to present new evidence in the appeals court as 
though it had not, as a matter of fact, appeared before the Commission. 
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Finally, the Attorney General also serves as lawyer for ‘he de. 
partments and agencies of the executive branch of the government, 
Here, too, he may find himself in a position in which he is asked to 
make appearances for user departments—such as the Department of 
Defense or the General Services Administration—either in court or 
before the Commission. Where a department or agency of the executive 
branch attacks an order of the Commission, the Attorney Genera! again 
may be forced to choose between representing the department and de- 
fending the Interstate Commerce Commission order. So far as I have 
been able to determine, the Attorney General has yet to resolve that 
choice in favor of the Commission’s order. 

In that connection, the recent case of United States v. Interstate 
Commerce Commission et al., 337 U. S. 426, (and the ‘‘et al’’ here is the 
United States) merits special attention. In that case, the Department 
on behalf of the Department of Defense filed a reparations claim with 
the Commission. The Commission determined that the claim was with- 
out merit and entered an order denying reparation. The Department 
appealed, and a three-judge court held that the order was unappealable. 
The Supreme Court granted certiorari, and held that the case could be 
maintained, because, to quote the majority opinion, ‘‘it involves con- 
troversies of a type traditionally justiciable.’’ This decision overruled 
four prior cases in which the Department of Justice had taken a con- 
trary position. It is at complete odds with the legislative history of the 
bills providing for review of Commission orders. As a member of the 
Bar, I am not sympathetic to the idea of a lawyer quoting a dissenting 
opinion. I think he is advertising his lack of success. As a client, how- 
ever, we on the Commission find some solace in Justice Frankfurter’s 
dissent, in which he was joined by Justices Burton and Jackson: 


‘‘Four times shippers have asked this Court to recognize the 
right to review orders of the Interstate Commerce Commission 
denying claims for reparations against carriers; four times the 
United States resisted the right to such judicial review; four 
times this Court sustained the United States ... . In order to 
recover a money claim of its own, the Government in this case has 
suddenly shifted a position consistently maintained by it for nearly 
twenty years ... No doubt enlightenment sometimes comes through 
self-interest. But this Court’s construction of the Interstate 
Commerce Act, long matured in a series of cases, ought not to shift 
with a shift in the Government’s interests. The Interstate Com- 
merce Commission rightly protests against it.’? (pp. 444-5) 


Now let’s leave temporarily, if you will. the Attorney General, rest- 
ing uneomfortably on the horns of his three-pronged dilemma, and con- 
sider the plight of the Interstate Commerce Commission. If the Attor- 
ney General’s position is difficult, that of the Commission is impossible. 
No one in private business or in his right senses would retain as his 
lawyer a person who was representing parties on the other side of the 
ease. More important, no lawyer can conscientiously represent two com- 
pletely diverse sides. Nor can a practicing lawyer sit in judgment of 
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his client. Once he takes a case, it is his duty to represent his client 
honestly and sincerely, and not, above all other things, to abandon the 
eause with little notice. Yet the Department of Justice, as defendant 
in Commission eases, is free to engage in all of these practices, and the 
Congress has assigned us this counsel. 

Some observers minimize the seriousness of independent action 
by the Department and point out that, after all, the Commission is free 
to intervene when its orders are contested, and, therefore, its rights 
are not unduly jeopardized by any action or inaction by the Depart- 
ment. This ignores the practicalities of litigation. The Attorney 
General is the chief law officer of the Government and his argument for 
that reason alone is afforded great weight. The damage to the Com- 
mission’s case when he changes sides is catastrophic. 

Furthermore, the Commission now must live in constant apprehen- 
sion that this independence of the Department of Justice might, without 
an abundance of caution and a firm hand on the tiller, degenerate into 
irresponsibility. Consider the peril of this situation from the standpoint 
of the stability of regulatory policy. Under its interpretation of the 
statute making it the defendant, the Department is in a unique position. 
First it can decide whether to become a party or not; can decide which 
side to take, which issues to contest and which to ignore. It cannot lose 
and be bound by the doctrine of res judicata because it is not an inter- 
ested party; it can appeal regardless of the desire of the parties. In 
short, it is in complete domination of the ease. 

I doubt that Congress intended so extreme a result in making the 
Attorney General the statutory defendant of the Commission’s orders. 

There are those, however, who contend that the present situation 
is precisely what the Congress had in mind in 1911. They argue that 
the Interstate Commerce Act was in fact the first antitrust law, and 
that the Congress intended the friction between the Commission and the 
Deparment of Justice to serve as a check-and-balance, one against the 
other, and thereby to insure the protection of the public interest. It is 
interesting to compare this argument with a statement made in 1932 by 
then Attorney General William D. Mitchell. In response to an inquiry 
from the United States Senate which concerned the attitude of the De- 
partment of Justice toward railroad mergers and steps taken to main- 
tain effective competition in rail transportation, he replied that the 
Interstate Commerce Commission was invested with adequate powers 
and experience to insure the maintenance of competition, and concluded: 


‘“‘For this department to undertake action on its own account 
and independently of the Interstate Commerce Commission in 
matters of this kind would result in hopeless confusion and dis- 
order, both to the transaction of public business and in the affairs 
of the carriers, and would result in an overlapping of functions 
and a duplication of effort which it is desirable to avoid.’’ 


Eleven years later, the Department of Justice first confessed error 
in a Commission ease, contending that the Commission was without 
power to authorize a motor carrier merger if it violated the Sherman 
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Act, despite the specific exemption in the Interstate Commerce Aet, 
The Department’s contention that the Sherman Act, and its own determi- 
nation of its applicability, were paramount to the Commission’s fune. 
tions in the field of transportation, was firmly rejected by the Supreme 
Court. The court held that the Commission was not required to measure 
consolidations by the standards of the antitrust laws, but by the standards 
of the national transportation policy and ‘‘the public interest.’’ (J, 
S. v. MeLean Trucking Co., 321 U. 8. 67.) 

This brings me to what many believe to be the key to the problem 
and the background of the disaffection (if, in fact there be such) of 
the Attorney General and the Department of Justice for the defense of 
the Commission’s orders. The McLean case stands as a vivid illustration 
of the divergent approaches to antitrust taken by the Department and 
the Commission. 

The Department has continued to urge that the Sherman Act be 
enforced against mergers of carriers. Assistant Attorney General 
Stanley N. Barnes, who has made a distinguished enforcement record 
during his three years as head of the Antitrust Division of the Depart- 
ment of Justice and who has been nominated and confirmed as a mem- 
ber of the Court of Appeals for the Ninth Circuit, repeated this recom- 
mendation at the Small Business Committee hearings last November, 
and the Attorney General’s Committee to Study the Antitrust Laws also 
recommended the same result last year. The co-chairmen of that Com- 
mittee were Judge Barnes and Mr. S. Chesterfield Oppenheim (no 
stranger to transportation), Professor of Law at the University of Michi- 
gan and author of The National Transportation Policy and Inter-Carrier 
Competitive Rates, published in 1945. 

The Department also is in standing disagreement with the Com- 
mission in regard to the Reed-Bulwinkle Act and, of course, trip-leasing 
and the agricultural exemption for motor carriers. As you know, the 
responsibility, within the Department of Justice, for the enforcement of 
the Interstate Commerce Act and the defense of orders of the Com- 
mission under the Act has been assigned by the Attorney General to the 
Antitrust Division. In my opinion this unnecessarily compounds the 
difficulty of the position in which the antitrust lawyer and the Commis- 
sion find themselves. 

In the first place, the Commission has, in its past two annual reports, 
renewed the recommendation first made in its 1913 report, that the de- 
fense of its orders be returned to it by statutory amendment. If that 
is not done, then, as a second choice, I have already tacitly suggested 
removing the responsibility for enforcement and defense of Commission 
orders from the Antitrust Division of the Department of Justice and 
referring it perhaps to the Civil Division. This would not only relieve 
the antitrust lawyers of an almost impossible decision, but would also 
provide the Attorney General with the opportunity to consider the de- 
fense of the order as a legal problem, divorced from antitrust policy ques- 
tions. Finally, I suggest earnest pursuit of the course the Commission 
and the Department have already embarked upon, that of close coopera- 
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tion with the Department of Justice. Our able.General Counsel, Bob 
Ginnane, who spoke to you yesterday, through close, continuing liaison 
with the responsible officers of the Department, has greatly lessened the 
problems arising from misunderstanding. 

I have attempted to discuss this problem with no thought of 
criticism of the actions of either the Commission or the Department. 
I am convinced the problem is a serious one and warrants your 
attention. I want to further insure against misunderstanding. The 
eases on which the Commission and the Department has differed are a 
small fraction of the total number successfully defended by the Depart- 
ment’s lawyers, and, so far as enforcement is concerned, there is no 
difference worth noting between the Department and the Commission. 

I appreciate your having invited me to meet with you today. I 
am grateful for the help you have already extended me and for the 
help I shall receive from you in the next thirty months. Thank you. 





Erte J. Zou, Jr., President 





Erle J. Zoll, Jr. 


Erle J. Zoll, Jr., was born in Fort Wayne, Indiana, October 14, 
1913. He was reared and educated in Chicago, Illinois. He attended 
Chicago public schools and the University of Chicago, graduating from 
the University in 1934 with the degree of B.A., and from the University 
law school in 1936 with the degree of J.D. On his graduation from law 
school he was employed in the traffic department of the Illinois Central 
Railroad Company, shortly thereafter passing the [Illinois bar examina- 
tions and being admitted to practice by the Supreme Court of Illinois. 
In 1937 he was transferred to the law department of the Illinois Central 
Railroad, where he has been since that time, becoming general commerce 
attorney in 1953. For many years he worked for Mr. Elmer A. Smith, 
General Attorney of the Illinois Central, who was formerly a President 
of this Association. 


Mr. Zoll has been active in the affairs of the Association, having 
been Chairman of the Special Committee on Unauthorized Practice and 
the Committee on Cooperation with Regional Chapters, as well as a 
member of several other committees. He was Chairman of the Chicago 
Chapter during 1948-1949. He has contributed several articles to the 
Journal, including ‘‘The Regulation of Motor Carrier Rates by the 
Interstate Commerce Commission,’’ ‘‘The Thirteenth Section in the 
Federal Courts,’’ and ‘‘The Development of Federal Regulatory Con- 
trol over Water Carriers.’’ 


Mr. Zoll is married, living with his wife and three children in 
Flossmoor, Illinois. 
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heard. The whole tendency of thought recently, and certainly the 
expressed political tendency, has been away from reliance upon the 
regulatory processes and back to what are deemed to be the fundamentals 
of government as it was established in the beginning. Hence, our 
regulatory processes have fallen into considerable political and popular 
disfavor, and the effects have been felt in the processes themselves. 

Nevertheless, those of us who, as I say, believe that regulatory 
processes have a permanent and important place in American govern- 
ment can afford to be philosophical and to look for those signs of con- 
fidence in the future that are certain to be present because of the 
realities of government. When we see, for example, a United States 
Senator who has been most emphatic in opposing federal control over 
economic life come forward with the proposal that the powers of the 
Federal Communications Commission be enlarged to give it direct 
authority over the radio and television networks, then we see that, indeed, 
the realities of modern government are likely to continue to require 
not only the maintenance of the regulatory processes we now have, but 
also their extension, so that problems which cannot be ignored may be 
effectively dealt with. That is what we have seen during the past few 
years in relation to security safeguards, where, again, the same political 
forees that give rise to condemnation of regulatory processes have 
relied upon them in dealing with new difficulties. 

In the past few months we reached the high point of proposals for 
the restriction of regulatory processes in the proposals of the Task 
Foree on Legal Services and Procedure of the Hoover Commission, and 
Mr. La Roe’s recognition in the pages of the Journal of this Association 
that there was a state of war between these proposals and the ideas this 
Association stands for was, I think, not exaggerated. The agencies 
and those who wished to continue and improve their effectiveness could 
not assent to the principal proposals of the Task Force without sacrifice 
of the purposes for which regulatory processes exist. But we have 
already, I think, witnessed a recession from the Task Force proposals 
in the form of those now made by the American Bar Association. 

There was a time not so many years ago, just before World War II, 
when I think we could soundly advocate, as did the majority of the 
Attorney General’s Committee on Administrative Procedure, that our 
principal reliance in the improvement of administrative processes be 
the development of their procedures by the several agencies, with 
general legislation limited to a few points. The belief was justified 
that the agencies themselves would largely recognize the procedural 
principles that should receive application, in keeping with their 
specialized needs, especially if they were advised and directed by an 
Office of Administrative Procedure. That was a time when the agencies 
were confident of the future, were in the mainstream of political progress, 
and had developed methods which were worthy of respect and were still 
growing. 

That time, I think, is past. It is past not only because the Adminis- 
trative Procedure Act of 1946 set the direction differently, but also 
because of the change in general climate to which I have referred. 
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I do not believe that we have at this time, or that we have liad, singe 
World War II got well under way, a state of affairs within the agencies 
of the government and in the public opinion impinging upon them, that 
would make it feasible for them, left to themselves with only volunta: 
guidance, to engage in the kind of development that was rightly ep. 
visaged only a few years ago. 

In any event, the Administrative Procedure Act has introduced and 
has made effective a set of general legislative provisions, partly manda. 
tory in character, within which the agencies have had to carry on the 
further development of their several processes. I do not think we should 
endeavor to reverse the trend established by the Administrative Pro. 
cedure Act and to abolish the general principles which that legislation 
contains, or to decline to develop those principles further as the need 
for their development is shown. By the same token, it seems to me that 
it would be a mistake for the agencies to use their influence to insist 
that the status quo be maintained, or subscribe to the idea that all 
general proposals for amendment or elaboration of the Administrative 
Procedure Act are motivated by a desire to handicap the processes of 
regulation. 

It is a fortunate feature of the current state of affairs that within 
the American Bar Association the Section of Administrative Law has 
undergone the development it has; for within that section, with which 
I have had a good deal to do as a committee chairman and member 
of the Council, I am satisfied that there is at work genuine professional 
statesmanship, and that the public interest as well as the interest of 
regulated businesses finds expression. The people active in the Section 
of Administrative Law are to a large extent those who have had ex- 
perience in government, often quite extensive experience; and their 
temper and point of view are, on the whole, such as those who believe in 
regulatory processes can regard as constructive and worthy of respect. 

The Section of Administrative Law was among the first of the 
professional groups to lay hold of the idea that there ought to bea 
President’s Conference on Administrative Procedure; and the Seetion, 
with the blessing of the House of Delegates of the Bar Association, was 
instrumental in causing such a conference to be assembled. The Section 
advised that legislative provision for uniform rules of federal adminis- 
trative procedure be cautiously considered and await the results of 
further study, rather than set up a commission to establish uniform 
rules rapidly. The Section has also been an advocate of the establish- 
ment of an Office of Administrative Procedure. 

We all know that the proposals of the Hoover Commission and the 
Task Force were taken under advisement by the American Bar Ass 
ciation through a special committee which was established last fall 
and which has been at work since that time in studying them and in 
developing proposals for submission to the House of Delegates. Aetive 
members of the Section of Administrative Law worked on the Special 
Committee. The Committee’s proposals, as your Journal has fully re 
ported, were presented to the House at its mid-winter meeting and were 
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nee adopted. They differ in very significant ways, as I am sure you know, 
‘ies from the proposals of the Hoover Commission and, in particular, of the 
hat Task Force. 
ary I do not like to carry coals to Newcastle (to use a hackneyed 
en- phrase), by going over these matters here, before an audience which 
knows at least as much about them as I do; but perhaps I can perform 
and a useful function by enumerating briefly the significant differences 
rda- between the proposals of the Task Force and the proposals of the Bar 
the Association’s Special Committee, which have now become the proposals 
ould of the Association. 
Pro- The additional formalization of rule-making procedure is, for ex- 
tion ample, one of the items as to which the differences are marked. The 
need Task Force recommended that all statutory rule-making proceedings 
that that are accompanied by a hearing requirement, either by virtue of 
nsist statute or by virtue of the Constitution, should become of the record 
t all type, so that we would have only informal rule-making on the one hand, 
ative unaccompanied by a statutory or constitutional right to a hearing, and, 
es of on the other hand, rule-making accompanied by hearings of the record 
type with all of the applicable formalities. The Bar Association pro- 
“ithin posal is that the record-type hearing shall be required only for rule- 
x has making which any statute hereafter enacted requires to be accompanied 
which by a hearing, unless the statute indicates otherwise, and that existing 
smber statutes be reexamined. Well, one can argue about that; but, in any 
sional event, the Bar Association’s proposals would not make existing rule- 
est of making proceedings formal without further action, and would only 
ection establish a sort of presumption as to future rule-making proceedings 
ud. ex- that were accompanied by a statutory hearing requirement. 
their The Task Force proposal for separation of functions in formal 
eve in adjudication and rule-making would isolate the hearing examiner, or 
aspect. hearing commissioner as he would be called, completely from the agency 
of the staffs in the preparation of his initial decision, and would further 
> bea isolate the agency heads, themselves, from their regular staffs in the 
ection, decisional work they perform. Hence it would require the establish- 
mn, Was ment of separate advisory staffs to work with the agency heads, if staff 
Section advice were to be available. The proposal of the American Bar Asso- 
{minis- ciation, on the other hand, does not alter the separation of functions 
ults of as it is now established in the Administrative Procedure Act, whereby 
niform consultation with investigating and prosecuting officers and consultation 
tablish- as to any ‘‘fact in issue’’ in adjudication are forbidden; but it would 
extend this limited separation to all formal proceedings whether of an 
and the § *djudicatory or rule-making character. This is quite a different proposi- 
r Asso tion from the tightening, as well as extension, of separation of functions 
ast fall § Which the Task Force proposals would place in effect. 
and in The Task Force proposals, as you know, provide further that when 
Active the hearing officer makes an initial decision, his findings of fact shall 
Special be binding upon the agency heads to the same extent as agency findings 
‘ully re- of fact are binding upon a reviewing court, thus rendering the hearing 
nd were #@ “MmMissioner the conclusive determiner of fact to a very considerable 


extent, 
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The corresponding proposal of the Bar Association, while it adopts 
the same principle, limits it to what the Association resolution calls 
‘‘matters of evidentiary fact;’’ which means, according to the accom. 
panying explanation, facts that rest upon testimony at the hearing 
and excludes inferences, which the agency would be free to draw as 
it sees fit. 

The Bar Association proposal for the establishment of an Office 
of Administrative Procedure and Legal Services would make that ageney 
independent of any government department, whereas the Task Force 
proposal is to place an office of Legal Services and Procedure in the 
Department of Justice and to attach the functions relating to a corps 
of hearing commissioners to an Administrative Court. The Bar Asso 
ciation would place in the independent Office of Administrative Pro. 
eedure three functions: first, correlating the procedures of the various 
agencies and finding ways for their improvement; second, managing a 
legal career service for government attorneys; and third, managing the 
selection and other aspects of administering a corps of hearing com- 
missioners. 

The Bar Association, instead of definitely advocating the establish- 
ment of a single Administrative Court, proposes the establishment of 
one or more specialized courts in the judicial branch not necessarily an 
overall Administrative Court, but very possibly several tribunals. The 
Bar Association, incidentally, does not definitely recommend the transfer 
of reparation proceedings to the courts, but urges Congress to consider 
the feasibility of shifting them. The jurisdiction recommended for the 
specialized courts embraces trade practice proceedings and the NLRB 
jurisdiction. The Tax Court would be set up as a judicial court with 
its present functions. 

There is in the Bar Association proposals no recommendation that 
the processes of informal adjudication be formalized. The Association 
Committee rejects as unrealistic the proposals of the Task Force in 
this regard. 

In respect to the representation of parties before administrative 
agencies, there is great similarity. The Bar Association proposal in- 
eludes the Task Force requirement that nonlawyers not engage in 
the practice of law; but it recognizes that there may be need for legisla- 
tion differentiating particular agencies from the general requirement 
that only attorneys appear in record-type proceedings which are subject 
to judicial review. 

The Committee does not define the practice of law or state whether 
the definition is to be by Federal or state authority. 

Some features of the Bar Association proposals are, for me, unsound. 
I doubt that it is desirable to have a statute say that future statutes 
imposing a hearing requirement in rule-making shall mean that the 
hearing must be formal unless the contrary is indicated. I think that 
might get us into trouble. The Bar Association proposes, as does the 
Task Force, that so far as practicable, the rules of evidence in civil non- 
jury cases in the federal courts shall apply to formal adjudication 
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the administrative agencies. I think that this is an unsound proposal, 
althoug: | do not think it would work as much harm as some people 
believe i would. 

The Bar Association proposal would also require, as did the Task 
Force proposal, that the hearing commissioner, as he would be known, 
render ai initial decision in each proceeding where such a commissioner 
has sat, thus eliminating the possibility of a proposed report, or of a 
tentative report by the agency heads themselves until after the hearing 
commissioner has rendered his initial decision. I doubt the desirability 
of establishing such a mandatory rule, even though it could be waived 
by the parties. 

I do not, myself, think it would be sound for a statute to be enacted 
that would make the hearing officer’s initial decision binding on the 
agency as to evidentiary facts to the same extent as an agency decision 
is binding on the courts. ‘‘Evidentiary facts’’ is a tricky phrase and, 
in any event, I think the agency heads should have full and complete 
authority with respect to matters of fact as well as the matters of law 
and policy involved in the proceedings for which they are responsible. 

The Bar Association proposal would permit injunction suits to be 
brought at any stage of an agency proceeding to challenge an exercise 
of agency power alleged to be ‘‘clearly in excess’’ of agency authority. 
I think this is the most potentially disastrous of the proposals now put 
forward, for it would permit injunction suits to be brought to hamper 
administrative proceedings at many stages; and no matter how un- 
sound a suit might turn out to be in a given instance—and the court 
would doubtless so hold—the delaying tactics that might be employed 
would be extremely harmful. 

The more constructive of these proposals, as it seems to me, include 
the extension of the separation of functions as it is now defined to all 
formal proceedings, whether adjudication or rule-making. I cannot 
diseuss this at length, but I think it is very difficult to draw a distinction 
between adjudication and rule-making as the Administrative Procedure 
Act does, once you have a formal proceeding. I think there is a great 
deal to be said for having an appropriately limited separation of fune- 
tions apply to all formal proceedings, provided you see to it that you 
have formal proceedings only where they are really needed. 

I think that there would be a gain in the better regulation by 
general statute of the representation of parties before the administrative 
agencies, however much one might differ about this or that provision 
of such a system of regulation. 

Finally, I think that the establishment of an Independent Office 
of Administrative Procedure, having the functions proposed by the 
Bar Association, would be an enormous gain for the future of agency 
processes in this country. My own preference as to hearing commis- 
sioners is for a system of selection that would permit agency choice 
from lists of suitably qualified people which the administrative authority 
would set up; but the appointment of hearing commissioners by an 
Office of Administrative Procedure under merit principles would, I 
think, be preferable to the present system. 
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There underlies the discussion of proposals for improving « dminis. 
trative procedures an issue to which I wish to refer briefly i: closing, 
and that is the extent to which agency specialization in procediire shall 
be given scope and the extent, on the other hand, to which a broader 
professional approach shall govern. I believe the broader pro: essional 
approach should be emphasized. I think there is a tendency among the 
agencies to overemphasize the significance of their specialization, im. 
portant though that is and must remain. I think this is truce also as 
respects the qualifications of legal staffs, hearing commissioners, and 
practitioners before the agencies. 

I do not think we can validly employ the theory that an ageney 
is a specialized arm of Congress to endeavor to insulate the agency 
from general forces that are at work and should be at work in respeet 
to procedural problems in the executive branch. The legal profession 
has expended much thought on these matters and it can make much 
contribution to them in the future. We need in the regulatory agencies 
too, as we need throughout government, an understanding of the larger 
policy problems with which an agency must deal, problems which lie 
outside the agency and outside its specialized field to a very considerable 
extent. There should be opportunity to have the consideration of these 
problems enter the proceedings of the agencies through procedures which 


are maintained and operated by people who comprehend these larger 
forces. 


So, I bespeak your approach to immediate procedural problems in a 
manner that recognizes the statesmanship which has gone into the Bar 
Association’s present position and that will, from the point of view of 
this Association, bring equal statesmanship to bear in the effort to de- 
velop an acceptable body of legislation. Thank you very much. 





Discussion on Professor Fuchs’ Remarks 


President J. R. Mahoney: Thank you very much, Professor Fuchs, 
for spelling out the differences, pointing up some of the sore spots in 
the Bar Association proposals, and more important, for bringing to 
these a degree of objectivity which perhaps some of us find a little 
hard to reach. 

I know this is a subject which is very important to all of us and, 
as such, may very well bring about a flurry of questions. I think that since 
Professor Fuchs is going to be with us such a short while, we should have 
those questions now. If he could stay until after lunch we might hold 
some of these questions until then, but I think the thing to do is to 
entertain these questions at this time, although we will have to keep an 
eye somewhat on the time. 

Mr. John F. Donelan [Washington, D. C.]: Professor, I have 
sensed in talking with a number of lawyers who might be regarded as in 
general practice, a feeling that they don’t thoroughly appreciate the 
problems of administrative practice and they tend to oversimplify what 
might be called a bromide such as ‘‘Strictly judicial problems should 
be before courts.’’ I would like to ask you to discuss if you would a 
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little bit, rom the point of view of lawyers whose practice is before 
the Intersi2te Commerce Commission, the types of problems which are 
fore the Interstate Commerce Commission which the American 
ation contemplates will be transferred to one of these special- 

«, as I understand it, trade practice courts. Would you 


ssor Fuchs: I will comment first on your point about many 
lawyers, and it is certainly true. One of the problems of legal education 
today is to endeavor to introduce greater realism and greater apprecia- 
tion of the differences between the needs that the traditional judicial 
process lias been developed to meet and the needs which regulatory pro- 
cesses have been developed to meet. I think we are making some progress 
on that front. I think that one reason for the difference that seems 
to me to exist between the approach now being made in the Section 
of Administrative Law and the traditional professional approach, is 
that the Section of Administrative Law has in it a great many young 
lawyers who not only have had the governmental experience I have 
spoken of but also have had a type of legal education which has made 
them more aware of the realities of administrative practice. 

Now as respects the transfer of items to some kind of specialized 
court from the Interstate Commerce Commission, I don’t see in what 
I have read that has come from the Bar Association any proposal for 
transfer of functions there other than the one relating to unfair 
methods of competition, and such functions as stem from the Clayton 
Act. 

Those aren’t very significant in the work of the Interstate Commerce 
Commission, as I understand the matter, though I understand they 
have a potentially greater significance. I happen not to think that 
either of those functions should go to a specialized court. I think that 
they should remain with the administrative agencies, but I do not see, 
in what the Bar Association has now put forth, any ideology that would 
lead to the absorption by specialized courts of any considerable segment 
of the ICC’s jurisdiction. 

Mr. Edgar Watkins [Washington, D. C.]: Professor, during these 
discussions of these various proposals, have any specific cases of mis- 
carriage of justice in proceedings before the Interstate Commerce Com- 
mission come to your attention that might cause changes in the pro- 
cedures that they now follow? 

Professor Fuchs: Did you limit that to the Commission ? 

Mr. Watkins: Yes, I did, first. 

Professor Fuchs: I haven’t made a close study of the Interstate 
Commerce Commission per se. I don’t know of injustices there, and 
I guess my answer to that would be no. What I see, rather, is the 
danger of inadequacies and some evidence of inadequacies in the con- 
‘iderations that the Commission has taken into account from time to 
time. I have read quite a few court decisions in which the court has 
thought it necessary to reverse the Commission because the Commission 
had, in the court’s view, not taken account of factors which under the 
statute it should have taken account of, and those are factors relating 
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to this very matter of the public interest of which we ar fond of 
saying the agency is a guardian. 

Now, the agency wants to be the guardian of the publi« interest 
——to a very large degree it is—but I think any specialized t:ibunal— 
and this is no reflection on any—is likely to overlook matters lying 
outside its field of specialization which nevertheless under the |cgislation 
do have a real bearing and it is that that I think the ICC needs to 
guard against. 

Mr. Wilbur La Roe, Jr. |Washington, D. C.]: May I ask this 
question, please, Professor? Is my understanding correct that the 
legislative proposal would bar the ICC members from consu!ting their 
Cost Bureau, Cost Section, on matters of cost, for example? My point is 
this, that these administrative agencies have some extremely difficult 
problems to deal with, including the technicalities of cost accounting, 
There are not many people who understand the ramifications of cost 
accounting, including a good many of us lawyers. How can a Commis. 
sioner do his job in this area of cost accounting concerning which we 
will hear tomorrow afternoon, if he is not able to turn to his Cost 
Section for advice in a pending case as to what the cost evidence means 
and how it should be interpreted ? 

Professor Fuchs: The answer to that is that I don’t think he can, 
and that consultation of that sort should be left open. As I understand 
the Bar Association proposal as distinguished from the Task Foree 
proposal, it would leave that kind of consultation open as it is under 
the present Administrative Procedure Act, with two qualifications: 
first, that if a matter of cost accounting is a fact in issue, then consul- 
tation has to be on the record. And what is a fact in issue? You 
can get into a lot of difficulties discussing that. We can go into that 
if we have to. Then, secondly, the Commission isn’t authorized, or 
wouldn’t be under the Bar Association proposal, to discuss those matters 
with members of its staff who participate in the investigation or 
prosecution of the particular case or a closely related proceeding. | 
don’t know whether that would be unduly restrictive or not but I think 
it embodies a sound principle. 

Mr. La Roe: Would not the proposal of the Task Force work @ 
very severe limitation and injury upon efficient regulation ? 

Professor Fuchs: I think it would. I think that proposal of the 
Task Force is completely unacceptable. 

Mr. Edward Dumbauld [Uniontown, Pa.]: Are you positively 
convinced that there has been a substantial change of attitude in the 
Bar Association since the time when Attorney General Jackson said 
that the prime motivation of those interested in administrative procedure 
was hostility to regulation ? 

Professor Fuchs: That depends on what part of the Bar Associa- 
tion you are talking about. The Bar Association is a very large institu- 
tion and, like other large institutions, it has many parts and many 
attitudes within it. If you are talking about the House of Delegates, 
I don’t know. I have never attended a session of that body. I happen 
to be in disagreement with a good deal that the House of Delegates 
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does, s would be willing to qualify my endorsement of the Bar 
Associa‘ion’s general attitudes quite a bit, even though I am an active 
be! 

ee Wh | you come to the Section of Administrative Law, I think the 
attitude is constructive. I am not sure that the attitude of the Section 
has becn any different from the beginning of the Section but the 
Section 's attitude is different from the one you refer to. The House 
of Delecates has now adopted the results of the work of the Special 
Commitice, and I believe this embodies, as I put it a while ago, a states- 
manlike professional approach, even though I continue to differ with 
some features of the product. 

President Mahoney: We have time for one more question. 

Mr. Robert N. Burchmore (Chicago, Ill.] Could you tell us a 
little more about the status of the Section proposals? I understand 
they have been accepted by the House of Delegates. Have they gone 
beyond that to being put in the form of bills or legislative proposals, 
or has there been any action within the Bar Association that will result 
in having those recommendations laid before the Congress or spoken 
for in connection with the other pending legislation ? 

Professor Fuchs: As I understand the matter, the Special Com- 
mittee has been continued instead of being discharged as it hoped it 
would be, and it, in turn, has entrusted to the Section of Administrative 
Law the drafting of a bill or bills to carry out the procedural recommen- 
dations of the Special Committee which have been adopted by the House 
of Delegates in its Resolution 2 proposed by the Committee. Those 
bills doubtless will be introduced in Congress when they have been 
drafted. 

Now, the further process of deliberation and consideration has to 
follow that, and of course I am worried about it. I wouldn’t like to 
see some of these things that are still being proposed enacted into law 
and there is where we need an Association like this to stand up and 
reflect the point of view of those who are most concerned with the 
realities of administrative procedure. 

President Mahoney: I hope I haven’t cut off a whole host of 
questions but, again, I was struggling with the clock. 





The Work of the General Counsel’s Office 


By Rosert W. GINNANE 


General Counsel, Interstate Commerce Commission 


I am a little abashed at 
talking with some of you 
about the work of the Gen. 
eral Council’s Office of the 
Interstate Commerce Com. 
mission, because some of you 
have had extensive contacts 
with our office for many 
years. However, |’ve come 
to realize that many mem. 
bers of the Association don’t 
deal with us very often. §o, 
I’m happy to tell you some- 
thing of what we do and 
how we operate. I think 
it useful from every point 
of view for practitioners 
before the Commission to 
understand the functions 
and procedures of the Gen- 
eral Counsel’s Office. 

First, a brief overall 
description of the organiza- 
tion of the Commission’s 
lawyers. To begin with, the 
Commission’s legal staff is 
what you might call a decen- 
tralized staff, in that most 


Ropert W. GINNANE, General Counsel, of its lawyers do not work 

Interstate Commerce Commission under the supervision of 

the General Counsel. Of 

course, the large group of lawyers comprising the Commission’s staff 

of 120 hearing examiners has no connection at all with the General 

Counsel. Also, in such bureaus as the Bureau of Motor Carriers and 

the Bureau of Safety and Service there are lawyers who report to the 

directors of those bureaus. Finally, the Commission’s legal enforee- 

ment activities are carried on by lawyers in the Bureau of Inquiry 

and Compliance—which is a separate Bureau. 

The General Counsel’s Office consists of a total of 9 lawyers. 

Our principal activity, in terms of time devoted to it, is defending 

the Commission’s orders in the Federal Courts. The rest of our work 
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consists of furnishing nonlitigation legal service to the Commission 
and to other bureaus when requested. I’d like to discuss these two 
functions separately—although they are related in many ways. 

As most of you know, the judicial review of the Commission’s orders 
does not, with one exception, occur in the Courts of Appeals or the one- 
judge distriet courts which review the orders of other Federal agencies. 
Commission orders granting or denying reparations may be challenged 
in the regular one-judge district courts. But judicial review of all 
other orders of the Commission may be had only in special three-judge 
district courts. 

Under this system of review, when a complaint seeking to enjoin 
or set aside a Commission order is presented to a Federal judge, the 
judge must request the Chief Judge of the Court of Appeals for that 
eireuit to designate a judge of the Court of Appeals and two 
district judges (including the district judge who received the complaint) 
to sit as a three-judge court for that particular case. 

The only important power which the original district judge can 
exercise alone is to issue a temporary restraining order which may remain 
in effect until the three-judge court hears and determines an application 
for a preliminary injunction. Such decision acts as the grant of a pre- 
liminary or permanent injunction or the dismissal of a complaint can 
be done only by the three-judge court. 

I emphasize these requirements because not all lawyers or judges 
are aware of them. Recently, counsel for the Commission and for the 
United States traveled several hundred miles to a scheduled hearing 
—only to find the plaintiff’s attorney sitting there blithely with a single 
district judge. 

Another matter on which there may be some misunderstanding 
relates to the Commission postponing the effective date of one of its 
own orders as the alternative to a temporary restraining order. In 
its Organization Minutes, the Commission has delegated to the Chair- 
man of the Commission the power to postpone the effective date of 
Commission orders which are the subject of litigation. Now the statute 
(28 U. S. C. 2324) specifically provides that the filing of a complaint 
does not have the effect of staying an order of the Commission. And 
it is not the Commission’s policy to postpone automatically the effective 
date of any order which is challenged in court. It issues its orders 
because it thinks they are correct and will stand up in court. However, 
as I’ve pointed out, the district judge has the power to issue a tem- 
porary restraining order upon findings that the plaintiff otherwise will 
suffer specified irreparable injury. In exercising this power and re- 
sponsibility to grant or deny temporary restraining orders, district 
courts apply well-known principles of equity. 

Sometimes, instead of exercising this power, a district judge will 
request the Commission to postpone the effective date of its order. It 
has been the general policy of the Commission, acting through the 
Chairman, to accede to such requests. This is done by an order reciting 
that at the request of the particular court, the effective date of the 
underlying order is postponed until further direction of the Commission. 
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Oceasionally, a plaintiff’s lawyer calls me up and says in one way 
or another that Judge Smith would like the Commission to dfer the 
effective date of an order. I think this indirect procedure has langers 
for all concerned. It involves a possibility for misunderstanding some. 
where along the line. I think that such risks will be minimized if the 
court, or the clerk of the court acting at the direction of the court, 
communicates directly with a lawyer in the General Counsel’s Ofiice. 

An occasional misunderstanding exists as to the responsibility for 
filing with the district court the record of the proceedings before the 
Commission. In the absence of the record, the court will presume that 
the Commission’s findings are supported by substantial evidence. In 
the silence of the statute, it is the responsibility of the plaintiff to obtain 
and file with the court a certified copy of the proceedings before the 
Commission. We are glad to assist plaintiff’s counsel in assembling 
records for certificates. 

The statute provides that these suits must be brought against the 
United States, which is represented by the Department of Justice. It 
also gives the Commission an absolute right to intervene and be repre- 
sented by its own attorneys. Almost invariably, attorneys for both the 
Department of Justice and the Commission appear by brief and in oral 
argument. In most cases, the Department and the Commission cooperate 
in defending the Commission’s order. The occasional case in which the 
Department of Justice attacks the Commission’s order, instead of help- 
ing to defend it, presents problems too serious to be discussed briefly. 

Another statute expressly empowers the Secretary of Agriculture 
to bring suit challenging Commission orders relating to rates, charges, 
tariffs and practices as to the transportation of farm products. 

When a complaint is filed, the case is assigned to a lawyer in our 
General Counsel’s Office. It is his job to analyze the case, draft an 
appropriate answer or motion, prepare a brief (often in collaboration 
with the lawyers of the Department of Justice), attempt to coordinate 
our position with that of any intervening defendants, and, finally to 
argue the case. I think that the lawyers in our office have among the 
most interesting and responsible legal jobs in the country. 

Once in a while, when we examine a new case, we arrive at the 
reluctant conclusion that it can’t be defended successfully. This situa- 
tion sometimes arises out of an intervening court decision which changes 
the law as it existed when the Commission decided the case. Sometimes, 
it reflects an oversight arising out of the Commission’s huge case load. 
In such a case, we prepare a memorandum to the Commission setting 
forth our views and our recommendation. 

I am proud to say that the Commission encourages us to express our 
views frankly. But we remind ourselves that we are not members of 
the Commission. It is our business to defend the orders without ques- 
tion unless we feel compelled to advise the Commission that there is no 
plausible theory upon which the order can be defended. 

During the year ended October 31, 1955, 39 suits to review orders 
of the Commission were commenced in the district courts. During the 
last seven months, 33 cases have been instituted in the district courts. 
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The number ot cases, however, does not tell us very much about 
ease load. It depends upon the complexity of the cases. Some cases 
are simp /e; some are more complex. It is reminiscent of the story of the 
motorist who was asked to explain how his tires were cut to ribbons and 
he explained, ‘‘The little boy had a milk bottle hidden under his coat.’’ 

The decisions of three-judge district courts are appealable directly 
to the Supreme Court. Looking only at the statute, one might believe 
that the appellant has a right to have the Supreme Court to consider his 
vase on brief and oral argument. In fact, however, the Supreme Court 
has gone far in analogizing the so-called appeal as of right to the review 
by certiorari in the discretion of the Supreme Court. The Supreme 
Court has done this by the device of the motion to affirm. The motion 
to affirm is a pleading in which the appellee, who won in the district 
court, tells the Supreme Court that the case was correctly decided, and 
that the case is not important enough for the Supreme Court’s attention. 
The Court acts upon motions to affirm without oral argument. And if it 
grants such a motion and affirms the decision of the district court, that’s 
the end of the case. 

Most appeals to the Supreme Court in Commission cases are dis- 
posed of by the Court on motions to affirm. By this procedure, the Court 
selects the cases which it thinks are important enough for it to hear 
oral argument. 

During this current term of the Supreme Court, it has heard oral 
argument in six cases involving Commission orders. 

I think that we are entering an era in which more of the Commis- 
sion orders will be challenged in the courts than during the preceding 
2% years. This will be caused by a number of factors—such as the rivalry 
between competing modes of transportation. I think that the Adminis- 
trative Procedure Act and the continuing controversy over administra- 
tive procedures will result in more litigation on matters of procedure. 
Many of the old landmark decisions of the courts will be reexamined and 
relitigated. Otherwise, I think we are going to see more decisions than 
in the prior history of the Commission setup, not on grounds running 
tothe merits of the decision but on relatively detailed procedural matters. 
Thus, both the Commission and parties before the Commission, in my 
opinion, will have a heavier responsibility for detailed procedural 
regularity. 


Non-litigation work 


The non-litigation legal work of the General Counsel’s Office falls 
into two categories. 

First, the Commission or a Division sometimes requests the General 
Counsel’s Office for an opinion on a legal question involved in a case 
pending before the Commission. I should emphasize that the Commis- 
sion does not request our views on how a case should be decided. It 
oly asks for opinions on specific questions of law. In view of the sepa- 
ration of functions requirements of the APA, our Office is completely 
divorced from the investigation and prosecution of cases, so that the 
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Commission will be free to call upon us for opinions on questiciis of Jaw 
in pending cases. 

The second type of non-litigation work is entirely gener:'. Legal 
questions arise out of the Commission’s administrative probleins. The 
Managing Director’s Office requests opinions on legal question- relating 
to personnel, and the use of appropriation funds. Other bureaus of the 
Commission request our views on questions of law which they en. 
counter or anticipate. I only regret that the volume of our litigation 
work has prevented us from doing more of this advisory work and from 
doing it as promptly as it should be done. As appropriations permit, 
I hope that we can give a larger share of our energies to it. 

The General Counsel’s Office does not have any formal assignment 
with respect to the Commission’s legislative work. As you know, that 
is formally assigned to the Legislative Counsel who reports directly to 
the Chairman. However, when the volume of that work overflows, as it 
has recently, we are called upon rather extensively. 

I want to thank you for the opportunity to be here today. During 
the eight months I have been with the Commission I have had working 
contacts with many members of the Association. Sometimes | have the 
pleasure of dealing with you as temporary allies in court, sometimes as 
temporary enemies, but allies or not, our door is always open, partieu- 
larly for the purpose of making all these little arrangements between 
lawyers by which we make our work life more pleasant and more re- 
lexed. Thank you. 





President Mahoney: One of the prime interests of the Association 
is the promotion of the proper administration of the Act. If these meet- 
ings or the information developed at these meetings can help in a 
measure to dispel misunderstanding, we shall have succeeded. Such a 
carefully prepared report as we have just heard certainly ought to goa 
long way toward dispelling misunderstanding. Whether you know it or 
not, Mr. Ginnane, despite your relatively short time in office, you have 
acquired a very enviable reputation because of your unfailing kindness 
to practitioners and, like your predecessor, you are the type that makes 
us all very proud of the Commission’s staff. Thank you again. 

Mr. Edward M. Reidy, Washington, D. C.: I had the honor of filling 
the important position that Mr. Ginnane now occupies at one time, and 
T have known of his work in the Solicitor General’s Office and the im- 
portant eases which he handled there. I think the Commission made a 
wonderful selection in the appointment of Mr. Ginnane as General 
Counsel. It is a mystery to me, though, in the short time in which he 
has been there, how he could become familiar with such a complicated 
case as the Ogden Gateway Case which has been running in the Com- 
mission since 1950; and make such an able argument in the Supreme 
Court as he did in that case. The fact that he was able to do that por- 
tends a brilliant future for him and for the Commission in its legal work. 

I offer to Mr. Ginnane any assistance that I can consistently render, 
and should like to have him feel free to call on me. Thank you. 
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Report of John R. Mahoney—President 1955-56 


This year’s program starts out by looking backward, in that the 
President is called upon for a resume of the activities of the past year 
at the outset. I suppose that I ought to say at the outset that in looking 
behind, it is appropriate to tell the story of the young Russian officer 
who was stationed in Washington during the year as a lendlease expediter. 
On this particular occasion, the Russian called on his American opposite 
number, an American Captain to complain that the schedule of ship- 
ments material was falling behind the protocol. All of the Americans 
at that time had been warned to ‘‘give the Russians anything they need,’’ 
but the American Captain couldn’t help but point out to the Russian 
officer that one of the reasons why shipments were falling behind was 
because the Russians were so slow in sending forward their requisitions 
which would start things moving. The Russian Lieutenant at that 
juncture, gathering himself in all his dignity said to the American 
Captain, ‘‘Sir, I came here to talk to you about your behind and not 
my behind.’’ 

Any resume by a president necessarily must start with a caveat. 
Qur members must never forget the day to day work which binds the 
Association and carries it forward, and much of this repetition is done 
by the Secretariat. Presidents come and go but Mrs. McDonough and 
Mrs. Turney, and their assistants keep the fires going throughout the 
year. 

I am particularly happy to see that one of our goals has been 
achieved this year in that we have, thanks to Mr. Prizer and his able 
Committee, achieved a regional meeting here in Philadelphia. Even 
before the last convention, Messrs. Einhorn, Brown and the other Phila- 
delphians made clear their desire that our 27th Annual Meeting coin- 
cide with the 10th Anniversary of their Chapter. Since the decision was 
made to come to Philadelphia, they have worked unceasingly to make 
this a memorable occasion. If this doesn’t turn out to be the most 
smoothly run pleasant convention we have ever had, it won’t be their 
fault. 

The other day I took a look at what I said when I was introduced 
as the President. I should say in retrospect that I sounded very cocky 
and that the year’s experience has been a very humbling one. One of 
the things that I stated I wanted to do was to bring about closer liaison 
between the local chapters and the national body. Since I am an inter- 


ested party, I probably shouldn’t be allowed to judge the success or 


failure of those efforts. I can only say, we have worked in that direc- 
tion constantly. There were three areas in which I hoped that this 
could be brought about. The first was at the committee level. Those of 
you with whom I have talked know that we got a wonderful response 
from the local chapters in recommending people for the committee as- 
signments. The second area, that this year I believe it is fair to say 
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that the Vice-Presidents whom we have picked have been ident: ed with 
the local chapters. I am amused at the third point since I wa: so pre. 
sumptuous a year ago to state that I would try to meet with everyone 
of our 24 local chapters during the course of the year. For a working 


lawyer trying to carry an active practice, this last turned out to be a 
little too stiff an assignment. I am glad to say that I got to 15 of our 
chapters. Unfortunately, some of the visits were all too short. For 
instance, in Baltimore I had to skip over for a luncheon meeting during 


the noon recess of a motor carrier hearing. 

Regardless of the strictures of time, I found that everywhere I went 
I was greeted enthusiastically. From my point of view, the trips were 
very rewarding. I like to think that it was also true from the point of 
view of the listeners. 

In my acceptance speech last year, I made 3 campaign promises, 
I think that we have made headway in all three areas, although we still 
have a good distance to go. My hope is that we can continue along the 
lines which have been developed already. As a bachelor, I can only 
theorize that nobody who is newly married to a wife or a job is partieu- 
larly anxious to have older brothers hanging around. However, our 
constitution and by-laws call for the presidents continuing to serve on 
an executive committee for 3 years after his term of office has expired. 
I promise that I will respond in the next 3 years if my advice is sought, 
but I will be as quiet as I ever can be. My guess is that my successor’s 
experience is likely to resemble mine. The ex-presidents serving on the 
executive committee, such as Jim Pinkney and Giles Morrow, are of 
inestimable value. Jim and Giles have been ever ready and will continue 
to give the President a boost in whatever manner he needs. Parentheti- 
cally, I should say that Giles would be here today but for a serious 
operation from which he is making a nice recovery. Other presidents 
who are really leaders of the Commission’s Bar in fact as well as in name 
are John Turney and Wilbur LaRoe. These men have been constant 
sources of strength for all of us. They are every ready to give of their 
time and energy. 

Executive committee meetings this year have been a delight and a 
joy. We have been able to count on regular attendance members in the 
Middlewest such as Erle Zoll and Harry Yockey, and from Southerners 
such as Dave Macdonald. They have all made continuing contributions 
to the common good. Let me assure you that there are no deadheads 
riding on your masthead. ; 

Those of you who were present at one or another of the local chapter 
meetings at which I spoke, have heard me plug for more and better 
original material for the journal. I should like to play that record just 
once more even as I think of publicity editors of the Journal: Jervis 
Langdon, Donald McDevitt, John Donelan, Harry Boot, R. J. Mittel- 
bronn, Giles Morrow and Warren Wagner. 

Last year I suggested that we might profitably broaden our frame 
of reference by considering associate membership in our group of those 
engaged in practice before other Federal agencies concerned with trans- 
portation such as the C. A. B. and the Federal Maritime Board. Al- 
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though | sent up this trial balloon at several of the chapter meetings, 


in all candor I must admit that there wasn’t any perceptible reaction. 
Iam not going to beat a willing horse to death, but I do believe it is 
appropriate to point out that at our special meeting in November, we re- 
ceived ‘at deal of useful material from those practicing before these 
other acencies. I suggest that many of those lawyers who support the 
Bar Association position on administrative law do so out of an honest 
conviction that there may be too many fragmentary and too many 


specialized Bars springing up. Perhaps, if we were to broaden our base 
in the direction I suggest, we might forestall some of this criticism. 

The list of positive achievements for the past year is reasonably im- 
pressive. During the 12 months we have sponsored the publication of 
the Consolidated Index, any kudos which we collect in this direction 
must be reflected glory, because the work time has been that of the 
Turneys. Our canons of ethics have been officially recognized by the 
Commission in the latest revision of rules. New rule 13 which was 
distributed in Section 2 of the May Journal covers all persons whether 
or not admitted to practice before the Commission, and makes them 
subject to the Code of Ethics which has been published by us, and which 
is reprinted in the Federal Register. 

From time to time throughout the year, we have been asked to send 
representatives to Conferences of the Judiciary. In every instance, 
those who have been selected have attended. One of the best of these 
subjects was the Judicial Conference of the District of Columbia Bar. 

Everyone has 20 hindsight, but if I were to bet at this time last 
year as to what our most important function would have been, I would 
have said that the proposed rule changes in Ex Parte 195 (the Com- 
mission’s Rules of Practice) would hold the center of the stage. Actually, 
events took a different turn. Instead, Mr. Wagner and his special 
committee worked very closely with the Commission in the more modest 
changes accomplished in the Ex Parte 55 proceeding. They cooperated 
very closely with the Commission in codifying these changes. I am 
not going to spend more than a minute in discussing the special meeting 
which we had in November. The results of this meeting appear in Section 
II of the I. C. C. Practitioners Journal, November 1955, and was dis- 
tributed to all of our members, to the General Counsel of the other 
administrative agencies, and to every member of Congress. My guess is 
that this work was the high water mark of our year’s activity. I must 
state that the direction and control of the work from its inception to its 
conclusion was largely carried on by John Turney and Wilbur La Roe. 
If I were to name the others who helped at every turn, we would be 
here all day. I can only say that the success of the meeting was brought 
about because of a) the preliminary careful analysis of the Code, b) 
the careful cross-reference, and ¢) the care in dividing up the suggested 
topics. 

Another area in which the year has been fruitful is in that of 
professional ethics. Traditionally, we don’t mention names in this area 
because it is a sensitive one. Nobody particularly likes to sit in judg- 
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ment on his fellow human beings. Therefore, this is one of the hardest 
committees to serve on. We have been fortunate in the past fe. years 
in having energetic chairmen and excellent committee members. The 
eurrent chairman, Sam Moerman, has filed a report in which ‘ie has 
touched on several matters which are worthy of discussion by ali of our 
membership. He suggests a) a longer tenure of office rather than the 
present rotary system, b) a small committee of 5 to achieve more effective 
action. 

As to the pros and cons of tenure, there is a good argument to 
be made that in many cases the year or two is helpful in educating the 
committee. I believe that this is particularly true when dealing with 
subjects such as professional ethics or fees. However, we must balance 
against this the fact that there are a lot of able men coming up the 
ladder who are willing and anxious to take on committee responsibility. 
Last year, pursuant to my promise, we asked the local chapters to submit 
a roster of names for committee material. We were only able to 
accommodate 50% of them. 

If we are to cut back on the size of the committee, it will be doubly 
difficult to give people an opportunity to serve. I should like to make a 
suggestion which follows from Mr. Moerman’s suggestion. That is 
that we keep the committees at their present size, but that in each com- 
mittee we get a nucleus or a task force with geographical focus. For 
example, on legislation we might appoint a committee chairman from 
New York, and then put 3 or 4 New York people on the committee. 
In this way, the chairman and the people in New York City would be 
in a position to exchange ideas face to face rather than depending 
upon the less satisfactory method of correspondence. Following up 
my suggestion, the Committee on Education for Practice would per- 
haps be centralized in Chicago, ete. 

During the year, I am pleased to report that in my visits to 15 
out of our 24 chapters, I saw evidence of plenty of vitality at every 
turn. It is pleasant to state that during the year, two new chapters 
were formed in Ohio. Even better, just the other day in the South- 
west a group met in Tulsa. When Mr. R. J. Andress, Vice President 
of District No. 11, reported this fact at the meeting, I was very pleased 
to find that Mr. De Boer, the Vice-President of District 13, had been 
in attendance. I might add that the Chapter shows a typical Southwest 
mobility in that they propose to alternate meetings-between Oklahoma 
City and Tulsa with occasional service to Ponea City and Bartlesville. 

In the early summer months last year, it became evident that we 
would have to increase our dues if we were to maintain a sound budgetary 
position. There was a lot of soul searching by the Executive Committee, 
but we finally decided to go forward even though the increase might 
mean the loss of some members. We received a gratifying vote of con- 
fidence from the members. In preparation for this meeting, I had a 
census made. As of last week, we appeared to have held our own at 
the magic 4 thousand figure. It appears that the increase cost us 
initially about 2% of our membership, but our gains this year in new 
members more than made up for the loss. As a result of the dues in- 
erease, you are in a position to get for your money the following: 
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st fhe ability to conduct special meetings such as that in November, 
§ an to produee the report which went out as Part 2 of the November 
1e Builetin. This report will undoubtedly be one of our landmarks. 
aS b) The maintenance of the quality and scope of the Journal. Paper 
ur and printing costs have been the most volatile of our expense items. 
he They have naturally risen in direct ratio to the postwar inflationary 
ve trend. 
ce) The ability to move our Index of Current Decisions out from 
to the Turney ineubator into the broad daylight. This baby had to 
he be fed in the beginning, but if it is to serve our membership and 
ith the profession it must be carried forward in a professional, business- 
1ce like fashion. We could not allow the Turneys to subsidize this 
the activity as they have in the past. Incidentally, there have been 
ty. a tremendous number of compliments for the Index. 
nit d) Funds to publish the new membership directory which appeared 
to in July, 1956. This has been a boon to all of us. It certainly saves 
a tremendous amount of time in untold number of ways. 
bly e) Publication of the new Commission telephone directory. We 
ea have been ready to do this, but have been held up because numbers 
is are being shifted as a result of the latest change in the Bureau of 
om- Motor Carriers. 
ii I want to emphasize that these are your meetings, that they are 
metiy planned by your officers but they are paid for by you. Those who have 
“i attended our meetings over the past few years will notice a movement 
ling toward the panel type. This year we have 3 separate panels. They 
up will not run simultaneously as they did last year. Instead of having a 
per- three ring circus, we shall try to have a single center ring with three 
sets of performers. 
> 15 We made the change because we heard from some people that they 
Se felt cheated in being unable to hear all of the panelists. Because of 
oters our increased dues, we were able to publish the panel discussions, but 
aie these must necessarily come in a later time after a timelag. 
‘dent _ This year, please tell us what you like; whether specifically you 
ia like the format and what we can do to improve on it. We shall try 
tens very hard to be responsive to your wishes. 
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Remarks of Erle J. Zoll, Jr., President-Elect 


Ladies and Gentlemen, it is really with a good deal of diffidence that 
I stand before you as your President this afternoon. Previous presi- 
dents of this Association have been among the most distinguished mem- 
bers of the Commission’s Bar, far from the least of whom I know you 
all realize is John Mahoney. I appreciate the great honor I have been 
paid very much indeed, and I thank you sincerely. 

Twenty years ago at the seventh annual meeting of the Association, 
Commissioner Aitchison said that this association of practitioners before 
the Commission ‘‘gives an opportunity for members of a great profession 
to be of service to their fellows and to advance the administration of 
justice to a higher plane.’’ 

This I take to be the job of your president, namely, to be of service 
to you and to the Commission, and to help advance the administration 
of justice. 

There are a great many ways in which this objective can be and is 
being pursued by your officers. Of these, the most important, in my 
opinion, relates to legislation presently pending in Congress. Some of 
this proposed legislation now is inimical to your own and to the Com- 
mission’s interests, and the officers of your Association are preparing 
to oppose it on your behalf. 

Secondly, coordinating the work of the various standing committees 
of the Association also is an effective way of serving you by making you 
articulate through the Association. Third, by keeping the membership 
at large abreast of developments affecting it, the officers of the Associa- 
tion strive to and do thus serve the membership of the Association. To 
some considerable degree this is done through the Journal, and we have 
plans for its continued improvement. 

During the past year I have been a member of the Executive Com- 
mittee of the Association and I have been truly impressed with the vigor 
and the zeal with which the Association’s officers work to further the 
legitimate interests of all the Association’s members. The accomplish- 
ments of John Mahoney’s tenure, particularly with regard to the pro- 
posed Administrative Code, reflect the substantial efforts which have 
been made for us all, and with his example before me I will do my ut- 


most, in the words of Commissioner Aitchison, to be of service to you and 
_ the administration of justice. Thank you very much. (Ap- 
plause) . 
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Officers 1956-57 


The Report of the Committee on Nominations was presented to the 
27th Annual Meeting on the morning of May 17th, by Mr. Gerald lL. 
Phelps, Chairman of the Committee, in accordance with our Constitution, 
On the morning of May 18th this Report was adopted by the members 
present at the Meeting. 

The Officers of the Association for the ensuing year are: 


President 


Erle J. Zoll, Jr., General Commerce Attorney, Illinois Central Railroad, 
135 East 11th Place, Chicago 5, Illinois. 


Secretary 
Ford K. Edwards, 516 Perpetual Building, Washington 4, D. C. 
Treasurer 


Wilbur LaRoe, Jr., LaRoe, Winn & Moerman, Investment Building, 
Washington 5, D. C. 


Vice Presidents * 


District No. 1—Ronald S. Woodberry, Treasurer & General Manager, 
New England Motor Rate Bureau, 262 Washington Street, Boston 
8, Massachusetts. 


District No. 3—W. Lennig Travis, Asst. Manager, Traffic Division, 
Atlantic Refining Company, 260 South Broad Street, Philadelphia, 
Pennsylvania. 


District No. 5—Hewitt Biaett, General Solicitor, Chesapeake & Ohio 
Railway, Richmond, Virginia. 

District No. 7—Prime F. Osborn, 3d, General Solicitor, Louisville & 
Nashville Railroad, Louisville 1, Kentucky. 

District No. 9—Richard Musenbrock, General Counsel, Minneapolis & 
St. Louis Railway, Minneapolis, Minnesota. 


District No. 11—F rank Kesler, Traffic Manager, Oklahoma City Cham- 
ber of Commerce, Oklahoma City, Oklahoma. 


District No. 13—Gerald T. Boyle, Director of Traffic, National Farmers 
Union Resources Corporation, P. O. Box 2251, Denver, Colorado. 


District No. 14—Chester J. Sams, General Traffic Manager, Garrett 
Freight Lines, 527 West Benton Street, Pocatello, Idaho. 


District No. 15—Stanley H. Brewer, Professor of Transportation, Uni- 
versity of Washington, Seattle, Washington. 


*A complete list of the officers of the Association of I. C. C. Practitioners 
appears on the inside front cover of this Journal. 
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Will the Procedure in Ex Parte No. 196 Constitute 
A Precedent for Other Increases—Nationwide, 
Local, or Commoditywise; and Was There 

A Departure From the Bulwinkle Law? 


By Warren H. WAGNER 
Attorney-at-Law, Washington, D. C. 


Indications are that the procedure adopted by the Interstate Com- 
merce Commission in Ex Parte No. 1961 will constitute a precedent 
which will be followed in the other proceedings. This was manifested by 
one of the Commissioners speaking before the American University, 
Washington, D. C. March 15, 1956.2. Also in Ex Parte No. 202, Increased 
Fares, Eastern and Western Railroads, 1956, order of March 30, 1956, 
the railroads and the Commission used substantially the same modus 

rand. 

* Of course, there may be divergent views as to the legality of certain 
phases of this procedure. For example, at the argument in Ex Parte 
No. 196, one counsel commended the Commission on this procedure. 
However, in the same breath he injected a ‘‘but’’ that the Commission 
should not increase the rates on his commodity, just as if he had ‘‘a 
restraining order in a court of equity.’’ 

_ convenience, part of the procedure in Ex Parte No. 196 is 
recited. 

The railroads came to the Commission with a novel procedure in- 
tended to get the Commission to permit filing of certain tariffs, and 
to permit to go into effect increases in railroad rates and charges amount- 
ing to 7 percent, without complying with various statutory provisions, 
outstanding orders, rules of practice, and the like. . 

The first the writer knew of the procedure suggested by the rail- 
roads was after the placing on the press table Friday, December 23, 
1955, of the letter of Acting Chairman Johnson referring to conference 
in his office between representatives of the railroads and two other 
commissioners. 

_ The principles of law and procedure touched upon herein have appli- 
cation to the prescribed railroad rates on every commodity on which 
there are outstanding orders. And they are legion. In addition, they 
have equal application not only to prescribed railroad rates, but also 
to prescribed motor carrier rates. And, in some respects, what is said 
here applies likewise as to rates not subject to outstanding orders. 

It is clearly apparent that there was but one objective of the rail- 
roads—to get the Commission to set aside the outstanding orders with- 
out a hearing. In other words, nullify all the rights of the shippers 


_—_ 


Mr. Wagner is former President of the Association of I. C. C. Practitioners. 
1 Increased Freight Rates, 1956. 
2 Traffic World, March 24, 1956, p. 22. 
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growing out of extensive litigation heretofore had, without a hearing. 
That is what the Commission did as to the ‘‘publication’’ phase of those 
orders. 

Also, the objective of the railroads was unquestionably to establish 
a precedent usable under various situations. Where it will lead, no one 
can anticipate. 

Let us see what notice was given of the initial steps. 

There was no mention in the suggested procedure which contem- 
plated service on anyone on December 27, 1955, of the application for 
tariff publishing relief or the petition for modification of outstanding 
orders prohibiting publication of increases in rates. And the railroads 
asked the Commission to issue an order of approval the very day the 
petition was filed. 

As stated, the only information given to the public as to this pro- 
posed procedure was the release on the press table of the railroads’ 
suggested procedure with the Acting Chairman’s letter on Friday, 
December 23, 1955. That was carried in the Traffic World at its earliest 
opportunity, but which was so late that subscribers of the Daily (too 
late for the Weekly) did not receive it until Tuesday, December 27, 
1955, which was the first working day thereafter, i.e., the day on which 
the first procedural step was taken by the railroads, and on which very 
day the Commission was asked to issue its first order. While some daily 
newspapers may have carried reference thereto, the writer had not seen 
any. What information parties away from Washington got, and when, 
is not known. 

The order of December 28, 1955, (day after the petition referred 
to was filed) authorizing departure from certain tariff rules and setting 
aside all outstanding orders prohibiting publication of rates higher than 
prescribed, was apparently served only on one railroad publishing agent, 
and carried as its last paragraph: ‘‘ And it is further ordered, That a 
copy of this order be filed with the Director, Division of the Federal 
Register, for publication in the Federal Register as notice to interested 
parties.’’ That order was not filed with the Federal Register until 
8:48 a. m., January 3, 1956, five days after issuance, and did not appear 
in the Federal Register until January 4, 1956. (F. R. Vol. 21, No. 1, 
p. 47) That means that, except for placing on the press table on 
December 29, 1955, notice to the public was given in the Federal Register 
five days after the railroads filed their tariff (December 30, 1955) under 
authority of the order. 

The order of January 4, 1956, creating Ex Parte No. 196, and pro- 
cedure under it, was filed with the Federal Register on January 6, 1956, 
and did not appear in the Federal Register until January 10, 1956, 
or 8 days after the issuance of the order. 

According to the press the procedure here was the quickest of all 
general increase cases. That is questionable. Here the railroads came 
to the Commission on December 21, 1955, with a suggested procedure, 
which was adopted. Had the railroads then filed instead a petition for 
investigation, as has been done in previous general rate proceedings, the 
case would have moved faster. As it was, more time elapsed between 
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application and decision than in Ex Parte 162 and in Ex Parte 175. 
According to the 1952 Annual Report of the Commission (p. 48) 66 days 
elapsed between the filing of the application and the decision in Ex Parte 
No. 162. And in Ex Parte 175 the elapse of time was 55 days. Here, 
73 days elapsed between the time the railroads suggested this procedure 
(December 21, 1955) and the date of the order of the Commission 
(March 2, 1956). Note that in Ex Parte 175 only 3 days elapsed be- 
tween the date of the application (January 16, 1951) and the date the 
investigation was instituted (January 19, 1951). Here 14 days—(De- 
cember 21, 1955-January 4, 1956). Mere publication of proposed rates 
here served no purpose so far as expedition was concerned. First, the 
Commission asked the railroads to postpone the effectiveness from Febru- 
ary 25 to March 7, 1956. In addition, as none of the proposed increases 
were approved, they had to be cancelled and completely new tariffs had 
to be issued. While the Commission permitted the approved increases 
to be published on not less than one day’s notice, of course, that may 
also be permitted in a customary general investigation. 

While the permissive order of the Commission in Ex Parte No. 196 
was dated March 2, 1956, not until its report of May 7, 1956, did the 
Commission recite its ‘‘findings and conclusions upon which the order of 
March 2, 1956, was based.’’ In fact, the report specifically so states. 
(Sheet 8) And in the press release which accompanied the service of 
the report on May 11, 1956, it is stated that in that report ‘‘the Com- 
mission detailed its reasons for authorizing’’ the increases. 

It appears that the order of the Commission authorizing these in- 
creases of rates either heretofore fixed by the Commission as maxima, 
or voluntarily established, without a decision accompanying the order, 
reciting findings and the reasons therefor, does not comply with the re- 


= of Section 8 of the Administrative Procedure Act, which 
reads : 


‘*All decisions (including initial, reeommended or tentative de- 
cisions) shall become a part of the record and include a statement 
of (1) findings and conclusions, as well as the reasons or basis 
thereof, upon all the material issues of fact, law or discretion pre- 
sented on the record .. .’’ (Emphasis supplied). 


See Amarillo-Borger Express, Inc. v. United States, (Civil No. 6289) 
three-judge Court for the Northern District of Texas, Dallas Division, 
rendered January 24, 1956. The action of the Commission in Ex Parte 
No. 1751 is not a precedent, if for no other reasons than because there 
the order made no change in rates, and the report was written prior to 
the expiration of the then applicable rates. 

The stereotyped order issued by the Commission fixing maximum 
tates for the future recites that defendants are notified and required to 
cease and desist on or before a given date, and thereafter to abstain, 
from publishing, demanding, or collecting for the transportation in ques- 
tion rates which exceed those prescribed; and that they are notified and 


—_—__ 


Increased Freight Rates, 1951, decided November 14, 1955. 
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required to establish on or before the given date upon notice to the Com. 
mission and the public by not less than 30 days’ filing and posting in the 
manner prescribed in Section 6 of the Act, and thereafter to maintain 
and apply rates which shall not exceed the rates found reasonable. The 
orders also carry a provision ‘‘that this order shall continue in effect 
until the further order of the Commission.’’ 

Those outstanding orders are contemplated by the statute and are 
issued just for the purpose of preventing what was here done by the 
railroads. 

In the Commission’s ‘‘comments’’ on S. 1920 and H. R. 6141, to the 
Senate and House Interstate and Foreign Commerce Committees, in 
speaking on Section 25 of those bills, which contemplates rendering ont- 
standing orders prescribing rates of no force and effect 180 days after 
enactment of the law, the Commission said: 


‘Under section 25 of S. 1920 all outstanding orders, including 
those of both recent and remote dates would automatically expire 
upon the publication and filing of such rates as carriers might choose 
to establish in lieu of those required by existing orders. The new 
rates would of course be subject to the proposed limited suspension 
powers or attack on complaint, the decision on which would be gov- 
erned by the new rules of rate making proposed in 8. 1920... 

**Section 25 apparently would tend to throw a heavy burden 
of litigation on the carriers and shippers, as well as the Commission. 
Outstanding orders in many instances require the maintenance of 
numerous rate adjustments which have been established after ex- 
haustive proceedings before the Commission, the most notable ex- 
ample being the uniform class-rate system in effect throughout the 
country east of the Rocky Mountains. The enactment of section 25 
would enable the rail carriers, if they so desired, to substitute a 
completely new system, subject to the limited suspension period of 
3 months, which would be wholly inadequate for consideration of 
the substitute. The present system was arrived at in the light of 
facts presented to the Commission by the railroads, shippers, and 
others in the expectation that the result would have some degree of 
permanence and would not be changed until a clear need for modi- 
fication appeared.”’ 


(Pages 79 and 80) 


If this procedure is lawful here, nationwide, then, of course, it is 
lawful on a smaller scale, such, for example, as within the Eastern Dis 
trict. Or as to livestock in the West. Or the order in any case, after 
lengthy litigation, could be complied with, and immediately after the 
prescribed rates are effective, the railroads may publish rates higher than 
prescribed, and the litigation start all over again. That, in effect, nulli- 
fies or makes useless any orders of the Commission. Why have a Com- 
mission if its orders do not mean what they say? 

Can it be that the orders of the Commission are becoming useless and 
are not intended to mean what they say, and that shippers lose their 
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rights thereunder? For example, if a shipper desires the setting aside 
of an outstanding order, the shipper must file a petition for leave to 
file a petition for reconsideration, and the railroads have opportunity 


The to reply to that petition to file; and if granted, the shipper may file the 
fect petition for reconsideration, and the railroads may reply to it before 
action by the Commission on reconsideration. Compare that with what 
are was done in Ex Parte No. 196. ' 
the It unquestionably appears that the rates on any commodity—pre- 
scribed or not prescribed—are subject to the same procedure. Outstand- 
the ing orders apparently mean nothing as to those against whom they are 
. in issued. They do against a shipper. In fact, what dignity has the order 
out in Ex Parte No. 196 itself? wat d 
sfter By section 5a of the Interstate Commerce Act provision is made to 
relieve carriers from the operation of the anti-trust laws if they meet 
certain conditions in agreements between the particular carriers ap- 
ding proved by the Commission. That Section is often termed the Bulwinkle 
cpire Act. By Section 5a (6) it is required that: 
go ‘“‘The Commission shall not approve under this section any 
nsion agreement which establishes a procedure for the determination of 
- Qov- any matter through joint consideration unless it finds that under 
the agreement there is accorded to each party the free and unre- 
iden strained right to take independent action either before or after any 
ssion. determination arrived at through such procedure.’’ 
ce of We find nothing in the Commission’s orders entered in this proceed- 
oF ee ing which in any way waives or sets aside (if it could without further 
le ex- hearing) the requirements of the agreements approved by the Commis- 
it the B sion under Section 5a—the Bulwinkle Law. 
on 29 As we understand it, all agreements approved by the Commission 
ate & under the Bulwinkle Law contemplate public hearing on any proposal— 
iod of railroad, or shipper-inspired—prior to publication of rates. (For ex- 
ion of ample, see Western Traffic Assn.—Agreement, 276 I. C. C. 183, 196; 
ght of Southern Freight Assn.—Agreements, 283 I. C. C. 245, 253; Eastern 
s, and § Railroads—Agreements, 277 I. C. C. 279, 284, 285). 
ree of That the railroads failed to comply with Section 5a of the Act is 
modi- manifest from various statements of a number of their own witnesses 
in Ex Parte No. 196. They definitely indicated that shippers were not 
notified or requested to appear before the railroad associations with 
sais reference to these tariffs. 
@, it 18 _ In this connection observe that Mr. Faricy, President of the Asso- 
rn Dis- ciation of American Railroads, on cross-examination, stated that the 
», after Association did not pass upon rates because it was not protected by 
ter the Section 5a or a Bulwinkle agreement. 
er than Mark you, one of the purposes of requiring the railroads to hold 
, null public hearings is so that on the showing of the shipping public certain 
a Com- carriers or groups of carriers can take independent action if they desire, 
a specifically contemplated by the statute. That might well have been 
ess and brought about here, as manifested by the disposition of certain of the 
e their carriers to hold out at the various conferences. ‘ 


I. C. C. PRACTITIONERS’ JOURNAL 





There were no public hearings by the railroads prior to the publica. 
tion of the increases proposed in Ex Parte No. 196. In other words, it 
appears that the Bulwinkle law was departed from prior to the orders 
of December 28, 1955, served December 29, 1955, and acted on by the 
railroads on December 30, 1955. 

No expressions concerning this subject are given by the Commission 
in its report filed May 7, 1956 in Ex Parte No. 196, even though question 
was raised by the undersigned in a formal petition filed with the Com. 
mission on December 27, 1955, i.e., before the issuance of the first order 
(December 28, 1955) entered in connection with that matter. 

The agreements approved by the Commission contemplate public 
hearings before any action is taken. As illustrative, see Railroad Inter. 
territorial Agreement, 287 I. C. C. 701, 705, where reference is made to 
procedures under the agreement providing for public notice of the filing 
of proposals and opportunity to shippers to be heard and present their 
views with respect to proposed rate changes. That contemplates public 
hearing by the railroads before tariffs are published. Quoting from that 
decision : 


‘‘The shipping interests support the application unqualifiedly 
and urge approval of the agreement. They assert that collaboration 
and interchange of information among the carriers and between 
earriers and the shipping public, as provided by the agreement and 
the implementing territorial agreements, is necessary to the estab- 
lishment of lawful rates that will permit the free movement of 
commerce; and that the agreement preserves procedures, including 
public notice of the filing of proposals and of action taken, and 
opportunity to shippers to be heard and present their views with 
respect to proposed changes, which have proved adequate and satis- 
factory in the past.’’ 


One of the objectives of public hearing is unquestionably to place 
before the carriers the views of the shippers and the desire or not for 
independent action by given carriers. 

Perhaps with the public hearing contemplated by the agreements 
certain of the carriers would have taken independent action in Ex 
Parte No. 196. That some railroads desired to do so is manifested by the 
Southern lines at first suggesting no increases or the Illinois lines pub 
lishing specific coal increases in cents in lieu of percent and then with- 
drawing them. Why? 

Take another illustration where certain motor carrier rates were 
flagged out and others not. Full public hearing without the ‘‘quickie” 
tariff might have met the situation equally as to all shippers of a par- 
ticular commodity by independent action. In the situation referred 
to, the motor carriers sought a 7% increase effective March 3, 1956, the 
same as that sought by the railroads. The initial publication of the 
motor carriers carried certain flag-outs—in effect independent action 
as to given points and not as to other competitive points. 
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On brief in Ex Parte No. 196 the railroads stated that the agree- 
ments of the Southern and Eastern railroads do not require public 
notice or hearing (for example) : 


‘*8. For changes in rates or charges growing out of decisions 
of and orders by the Interstate Commerce Commission, or State 
Commissions, and changes in rates having a recognized relation to 
those directly affected by such decisions or orders.’’ (Railroads’ 
Brief, p. 51) 


That surely does not relate to old decisions and outstanding orders 
specifically prohibiting publication of rates higher than prescribed. 
That can only relate to the publication of the rates or charges just pre- 
scribed by the Commission. It does not provide for rates higher than 
prescribed. 

On brief in Ex Parte No. 196 the railroads also stated that the 
Articles of Organization and Procedure, Western Traffic Association, 
provide that an exception to the requirement that public notice and 
opportunity for public hearing be given is: 


‘“*Proposals requiring action by the Interstate Commerce Com- 
mission or other regulatory body involving changes in rates, fares, 
classifications, allowances or charges which are applicable gener- 
ally.’’ (Railroads’ Brief, p. 50) 


Question arises as to what are rates, classifications, allowances or charges 
applicable generally. 

In Ex Parte No. 196 the proposed 7% increase did not have 
“‘general’’ application. It provided exceptions so as to not to apply 
to demurrage charges, allowances for drayage, iron ore storage charges, 
wharfage, coal dumping charges, and livestock loading and unloading 
charges. 

In that connection, it would appear that the Commission may not 
waive public hearing before publication of a proposed rate change. 
Paragraph (8) of the Bulwinkle law reads: ‘‘No order shall be entered 
under this section except after interested parties have been afforded 
reasonable opportunity for hearing.’’ 

On brief in Ex Parte No. 196 the railroads argued that ‘‘prior 
general revenue cases have been instituted since the adoption of the 
articles of agreement above referred to and in no instance have public 
hearings been held before those territorial organizations. The im- 
practicability of such hearings has already been mentioned. Neither 
the Commission nor protestants in those prior general increase cases 
a raised any questions in this respect.’’ (Railroads’ Brief, Part 
ne, p. 51) 

Of course, the railroads there were not speaking to the point. In 
no other general increase cases were tariffs filed and investigation after- 
ward. No tariffs were filed until approved by the Commission in a 
decision after hearing. Therefore, there was no question involved as 
to compliance with the Bulwinkle law. 
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Under the law and general rules of practice the railroads are per. th 
mitted to petition the Commission to institute an investigation, reciting or 
what they seek. On basis of that petition the Commission could haye th 
instituted an investigation, as was done in prior general increase cases, ga 

Of course, the railroads cannot legitimately contend that this js 
an exception under Section 5a on the theory that it is an emergency, Nc 
They themselves have been responsible for delay. One need only read wi 
the cross-examination of several of their witnesses, and it will be observed en 
that despite the facts that their conferences covering the alleged need tal 
for an increase began as early as the middle of September, 1955, they pe 
did not take affirmative action until December 27, 1955. And during 
various parts of those conferences some railroads wanted no increase, Pa 
some wanted no increase on certain commodities, some wanted ceilings on for 
lumber, sugar, and fresh fruits and vegetables, and some wanted a 
straight increase of a given number of cents on coal. In other words, 
three months of conferring among themselves. 

As for so-called delay or ‘‘time lag,’’ observe what happened in 
some prior general increase cases wherein the railroads adopted the 
eustomary procedure and petitioned investigation before publication Co 
of rates. Ch 

Time no 
Ex Parte Application Rates To To 

No. Filed Decision Increased Decision Rates 

162? 4/15/46 6/20/46 7/1/46 66 76 

175 1/16/51 3/12/51 4/4/51 55 78 
Authority : 1952 Annual Report, p. 48. 

196 12/21/55 3/7/56 2 77 


The time lag in Ex Parte 162 was 1 day less, and in Ex Parte 175 
but 1 day longer than ‘‘contemplated’’ here. But sight should not be 
lost of the fact that here the railroads conferred and conferred over 
a period of three months before they came to the Commission; and 
when they did they said in effect, we have delayed acting but now the 
Commission shall drop everything and take up this, and set aside all 
prior precedent and rules. 

In the 1953 Annual Report, p. 55, the Commission said that because 
of restricted appropriations it has not been able to perform its duties 
under Section 5a of inspecting records of organizations functioning 
under approved agreements. Of course, here, the matter was brought 
directly to the attention of the Commission before it permitted de 
parture. 

There is nothing here which in any way contemplates that the same 
procedure may not be adopted as to the rate on a single commodity 
between two points previously passed upon by the Commission. That is, 


Pg focromed Railway Rates, Fares, and Charges, 1946, 264 1. C. C. @5, 28 
; 2 Originally published to become effective Feb. 25, 1956, but postponed at the 
request of the Commission to March 7, 1956. 
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the railroad can informally ask Division 2 to set aside the outstanding 
order and permit filing of increased rates and risk nonsuspension by 
the Suspension Board, in violation of the outstanding order in the liti- 
ated case. 
. It must be assumed that, even though the initial steps in Ex Parte 
Nos. 196 and 202 were taken by the whole Commission, less than the 
whole Commission, a Division or even the Chairman of Division 2, may 
enter a preliminary order similar to that permitting the filing of the 
tariff. Beyond that unquestionably Division 2 can take over. And 
perhaps the Suspension Board. 

To repeat: Was there a departure from the Bulwinkle Law in Ex 
Parte No. 196; and will the procedure in that case act as a precedent 
for further departures—nationwide, local, or commoditywise? 





28th ANNUAL MEETING TO BE HELD IN CHICAGO, ILLINOIS 


The 28th Annual Meeting of the Association of Interstate Commerce 
Commission Practitioners will be held at the Conrad-Hilton Hotel, 
Chicago, Wednesday and Thursday, May 15-16, 1957. 

The Committee on Arrangements for the convention will be an- 
nounced at a later date. 











House Resolution 462 


Proposed Standing Committee of the House of 
Representatives on Administrative Procedure 
and Practice 


At the request of the American Bar Association, on Apri! 10, 
1956, Congressman Howard Smith of Virginia introduced House Resoln. 
tion 462 to amend the Rules of the House to provide for a standing 
Committee on Administrative Procedure and Practice, which was re- 
ferred to the Rules Committee. 


Sub-Committee of Rules Committee 


The Rules Committee assigned the Resolution to a subcommittee 
of its Committee, composed of: Congressman Richard Bolling (D. of 
Missouri), Chairman; Howard Smith (D. of Virginia), and Henry J. 
Latham (R. of New York). 


Hearings—May 22, 23, 24 


Upon inquiry from the Association’s office, Congressman Bolling 
stated that hearings on the proposal would be scheduled for May 22, 
23 and 24, but that only representatives of the American Bar Associa- 
tion would be heard orally; other interested persons or organizations 
would be given the opportunity to file written statements. 

The Executive Committee of the Association, on consideration of 
the proposal, decided that no action should be taken prior to hearing 
what the proponents had to say as to why they desired to have the Resolu- 
tion adopted. Messrs. Wilbur LaRoe, Jr. and John R. Turney were 
appointed as co-chairmen of a committee to make representations on 
behalf of the Association in the event it was felt a reply was needed. 


American Bar Association Urges Adoption of Resolution 


At the hearing the following persons appeared and urged the 
adoption of the Resolution: Rufus G. Poole, Washington, D. C., Chair- 
man of the Section of Administrative Law of the American Bar Asso- 
ciation; Robert G. Storey, Dallas, Texas, past President of the American 
Bar Association; David W. Peck, Presiding Justice of the New York 
Supreme Court, Appellate Division, First Department, and a member 
of the Task Force on Legal Services and Procedure of the Hoover Com 
mission; David Maxwell, of Philadelphia, nominee for the Presidency 
of the American Bar Association and a member of the Task Force of 
the Hoover Commission on Legal Services and Procedure; Cody Fowler, 
of Tampa, Florida, past President of the American Bar Association and 
a member of the Task Force on Legal Services and Procedure of the 
Hoover Commission; Charles 8. Rhyne, of Washington, D. C., Chairman 
of the Committee on Rules and Calendar of the House of Delegates of 
the American Bar Association and nominee for Chairman of the House 
of Delegates; E. Blythe Stason, of Ann Arbor, Michigan, Dean of the 
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University of Michigan Law School, Vice Chairman of the Administra- 
tive Law Section of the American Bar Association, and a member of the 
Hoover Commission Task Force on Legal Services and Procedure; and 
Bernard Schwartz, of New York City, Professor of Law and Director, 
Institute of Comparative Law, New York University, and a consultant 
to the Task Force on Legal Services and Procedure of the Hoover 
Commission. 

84TH CONGRESS 


2p SESSION 
H. RES. 462 


IN THE HOUSE OF REPRESENTATIVES 
April 10, 1956 


Mr. Smith of Virginia (by request) submitted the following reso- 
lution; which was referred to the Committee on Rules. 


Resolution 


Resolved, That clause 1 of rule X of the Rules of the House of Rep- 
resentatives is amended by inserting after ‘‘the following standing com- 
mittees :’’, the following : 

‘*(a) Committee on Administrative Procedure and Practice, to 
consist of members.’’, and subsections lettered ‘‘(a)’’ through 
““(s)’’ are relettered (b) through (t), respectively. 

Sec. 2. Rule XI of the Rules of the House of Representatives is 
amended by inserting immediately preceding ‘‘1. Committee on Agri- 
ceulture.’’, the following : 

“1. Committee on Administrative Procedure and Practice.’’ 

‘‘(a) Procedures of administrative agencies. 

**(b) Publication of rules, orders, policies, and information of ad- 
ministrative agencies. 

“*(e) Hearing officers of administrative proceedings. 

**(d) Such committee shall have the duty of— 





**(1) studying complaints concerning abuses of administrative 
authority and the exercise of unusual and unexpected powers and 
the need for legislative standards to limit the exercise of adminis- 
trative discretion in areas of delegated power; 

**(2) studying the procedures and practices of administrative 
agencies with a view to determining whether such procedures and 
practices are in accordance with law, adequately protect public and 
private rights; avoid undue delay and unnecessary expense, and 
comport with principles of fair play; and 

**(3) evaluating the effects of laws enacted to regulate pro- 
cedures of administrative agencies. 





N. B.: According to information obtained from Honorable Richard Bolling, 
Chairman of the Subcommittee of the House Committee on Rules, having jurisdic- 
tion over this resolution, it was introduced by Honorable Howard Smith of Virginia 
at the request of the American Bar Association. S. F. McDonough. 
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‘*(e) The term ‘administrative agencies’ as used herein includes 
departments, commissions, and independent establishments and 
offices.”’ Clauses ‘‘1’’ through ‘‘29’’ are renumbered ‘‘2’’ through 
**30,’’ respectively. 





1. C. C. Practitioners and Association of American Railroads 
Oppose Adoption of Resolution 


At the conclusion of the hearings, in view of the representations of 
the proponents, Messrs. LaRoe and Turney felt it was necessary that a 
statement be made upon behalf of the Association, and permission was 
obtained from Chairman Bolling to file it within one week. 

House Resolution 462, the Association’s statement in opposition to 
its adoption, which was filed with the Subcommittee of the House Rules 
Committee on June 1 and statement of the Association of American Rail- 
roads in opposition, are set out below: 


STATEMENT OF ASSOCIATION OF I. C. C. PRACTITIONERS 
HOUSE RESOLUTION 462 


Under direction of the President and Executive Committee of the 
Association of Interstate Commerce Commission Practitioners, herein 
called The Association, we have been directed to present the following 
statement upon behalf of its members. 

Wilbur LaRoe, Jr., was a Hearing Officer and Chief Examiner for 
the Interstate Commerce Commission from 1914 to 1920. He is an 
attorney engaged in the practice of law in Washington, D. C., specializ- 
ing in matters before the Interstate Commerce Commission. For a nun- 
ber of years he was Associate Counsel in Washington for the Port of 
New York Authority and has, from time to time, represented other ship- 
pers and carriers before the Commission. He is a member and Past 
President of the Association and is also a member of the American Bar 
Association. 

John R. Turney has been engaged in the general practice of law 
since 1908, and in practice before the Interstate Commerce Commission 
since 1917. He is a member of the firm of Turney & Turney, having 
offices in Washington, D. C., and represents motor carriers, shippers, 
freight forwarders and railroads. He is a member and Past President 
of the Association of Interstate Commerce Commission Practitioners, 
of the American Bar Association, and also of its Sections of Public 
Utility and Administrative Law. 

The Association includes about 4,000 attorneys and practitioners 
who regularly practice before the Interstate Commerce Commission. 
Its general office is in Washington, D. C., and it has local chapters in 
24 cities located throughout the United States. 


The Resolution 


House Resolution 462 proposes to establish a committee on Adminis- 
trative Procedure and Practice having jurisdiction over procedures of 
administrative agencies, the publication of the rules, orders, policies and 
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information thereof, and of hearing officers of such agencies. In addi- 
tion, the new committee would be charged with the study of abuses or 
excesses of administrative authority, the need for legislative standards 
to limit the exercise of delegated administrative discretion, the study of 
procedures and practices to determine whether or not they are in ac- 
cordance with law, protect public and private rights, avoid undue delay 
and unnecessary expense and comport with principles of fair play; and 
of evaluating the effect of the laws enacted to regulate procedures of 
administrative agencies. In connection with this duty it is contem- 
plated by the proponents that the committee will receive and hear com- 
plaints respecting administrative agencies. 


List of Agencies 


In response to the desire of the chairman expressed at page 170 of 
the transcript, we attach as Exhibit A to this statement a list of all of 
the Federal agencies who publish in the Federal Register and Code of 
Federal Regulations, rules promulgated by them under the authority of 
the respective statutes by which they were created and the present Stand- 
ing Committee from which it is proposed to transfer control of the pro- 
cedure, etc. Time did not permit us to make a more detailed check of 
the accuracy of such assignments, which, however, should be sufficiently 
accurate to be illustrative of the effect which the proposed Resolution 
would have upon the duties of the present standing committees. 


Proposed Code 


H. R. 6114 and 6115 which would enact a proposed Administrative 
Code, were introduced at the request and designed to implement the 
recommendations, of the Task Force of the Second Hoover Commission. 
These bills are now pending before the Judiciary Committee. 

Five ! of the witnesses who appeared in support of House Resolution 
462 were either members or consultants to that Task Force. The Reso- 
lution therefore in effect is a motion for a change of venue from the 


Judiciary Committee to a new Committee more to the liking of the 
proponents. 





1, PROPONENTS ALLEGE NO ADMINISTRATIVE ABUSES WHICH CANNOT BE 


ADEQUATELY REMEDIED UNDER EXISTING LAW, AND BY EXISTING 
COMMITTEES OF THE HOUSE 


Interstate Commerce Commission 


The Interstate Commerce Commission upon behalf of whose prac- 
titioners we speak, has been in existence for nearly 70 years. It is not 
only the oldest, but from the standpoint of jurisdiction and scope, it is 
undoubtedly the most important of the regulatory bodies. No person 
having the slightest familiarity with its work supports the wholly 
gratuitous charge that it abuses its powers. 





1 Messrs. Storey, Stason, Maxwell, Schwartz, Peck. 
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Failure of Proof 


The proponents of a measure which, as we will hereafter show would 
seriously handicap the adequate functioning and control of adminis. 
trative agencies, have the initial burden of showing with some degree of 
probativeness the abuses of legislative or judicial power which they 
would have you believe are rampant. 

The proponents attempt to sustain this burden by claims that ad- 
ministrative agencies are enacting more substantive law than Congress, 
by general statements with respect to agency powers which are inaccu- 
rate and misleading and by unsubstantiated claims that administrative 
agencies have resulted in a constant aggrandizement of the Executive 
Department at the expense of the Legislative Department. 


Rule-making 


It is claimed that there has been an alarming shift of legislative 
power from Congress to the agency because Congress delegates legislative 
power without appropriate standards ;? that the substantive law which 
the agencies are engaged in writing constitutes a very large part of the 
law of the land,’ and that ‘‘quantitatively speaking the exercise of rule- 
making authority by administrative agencies vastly exceeds in size the 
statutes at. large,’’ and that the rulemaking power ‘‘lays down patterns 
of conduct to which those affected must conform,’ and finally, that 
‘*qualitatively speaking executive law making powers are comparable to 
those exercised by the legislative branches.’” 

Exhibit A shows that the rules promulgated by the Interstate Com- 
merce Commission comprise something over 2,000 pages (over 8%) of 
the Code of Federal Regulations, which are more than those of any other 
agency. An examination of these rules, therefore, should afford a 
reasonably fair sample by which to test the truth of the undocumented 
claims. 

Exhibit B, attached hereto, is a complete analysis by subject matter 
of all of the rules promulgated by the Interstate Commerce Commission 
as of January 1, 1956. This analysis shows that these rules cover 36 
different subjects and that of those, four dealing respectively with uni- 
form classification of carrier accounts, transportation of dangerous ex- 
plosives, safety of carrier equipment and operations, and technical re- 
quirements of passenger, express and freight tariffs, comprise over 1,600 
pages of the total. 

The remaining 32 subjects fall into 4 general categories: 
(1) Procedural Matters;* (2) Forms, Records, Statistics and Re- 


2 Poole, Transcript page 7; Maxwell, Transcript page 58. 

8 Rhyne, Transcript page 115; Schwartz, Transcript page 134. 

4 Schwartz, Transcript pages 134-136. 

5 Schwartz, Transcript page 135. : 

6 Competitive bidding under the Clayton Act, 3 pages; Proceedings for Unification 
of Carriers, 9 pages; Forms of applications, 3 pages; eens, extensions, transfers, and 
abandonments of franchises, 32 pages; General Rules of Practice and Procedure, 
42 pages, Procedure for Bankruptcy and Corporate Reorganizations, 6 pages; Proce- 
dure for the Issuance or Alteration of Securities, 15 pages; Joint Carrier Ratemaking 
Agreements, 134 pages. 
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ports;? (3) Types of Special Carrier Service® and 11 miscellaneous 
subjects.® 












































































































d None of the foregoing matters can be satisfactorily dealt with in a 
. statute; none of them relate to ‘‘substantive law’’ in any true meaning 
of of that term; none of them are comparable to laws enacted by the Con- 
-y gress. All of them are highly technical in their nature, relate to mat- 
ters which are constantly changing and requiring modifications and 
d- adaptations, and so far as we know no one has ever attempted to include 
a, them in a statute, state or federal. 
a This then is the nature and extent of the rule-making which the 
ve proponents of this Resolution claim is causing an imbalance of executive 
we and legislative power.1° The only explanation that can be given for the 
wide difference between the truth and the claims made by these gentle- 
men with respect to the nature and extent of these rules is the fact that 
n with the possible exception of one of the eight witnesses, none has ever 
Ive practiced before the Interstate Commerce Commission. None, in fact, 
ave have any specific knowledge of the nature and the extent of the rules 
about which they so loudly complain. 
e 
ale- Misleading Illustrations 
the It is said that the I. C. C. promulgates complicated safety rules hav- 
ie ing the force of law, a violation of which subjects one to a criminal 
: . penalty." 
° The safety rules relating to safety appliances and equipment, rail 
? and motor, are necessarily technical. However, they are designed to 
a govern the manufacture of the equipment and appliances and therefore 
ue are readily intelligible to the mechanical engineers who design such 
ner equipment. The rules with respect to the qualification of drivers and the 
rd ; driving regulations and inspection and maintenance of equipment are 
nite simple, direct and readily understood—much more so than they would 
te be if the truck driver was compelled to carry a volume of the U. S. Code 
atter with him. In most instances these rules are the product of long and 
w 96 protracted conferences between the suppliers, carriers and bureau em- 
 uni- TBills of lading, etc., 9 pages; Examination of Records, % page; Recordation of 
IS @X- Passes and Free transportation, 21 pages; Preservation and Destruction of Records, 
al re- \7 pages; Annual, Periodic and Special Reports of operations by carriers, 58 pages; 
600 Separation of Passenger and Freight revenues and expenses, 9 pages; Freight Com- 
1, modity and Waybill Statistics, 18 pages. : 
8Car service, 4 pase: Charter and Special Bus Parties, 2 pages; Commercial 
ories: Zones and Terminal Areas of motor carriers, 11 pages; Intercarrier Contracts, 114 
1 Re- pages; Divisions of joint rates, 4 page; Export shipments, % page; Harbor limits 
at New York and Philadelphia, 232 pages; Household Goods, Special Transportation, 
4 pages; Refrigeration and Heating Protective Service, % page. 
*Classification of Carriers, 5 pages, and Employees, 21 pages; Fees for copying 
and certifying, 14 page: Insurance and Surety Bonds for the protection of the public, 
ll pages; Standard Time regulations ~e the exact a line between 
fication the several time zones, 9 pages; Forms and Schedules for the Valuation of carrier 
~" on yoperty, 59% pages; and Identification and Lease and Interchange of motor vehicles, 
, Pages. 
— Schwartz, Transcript page 131. 








"Schwartz, Transcript pages 172-173. 
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ployees. Contrary to the implication, the I. C. C. does not impose any 
fines or sentences. All prosecutions for violations of the rules are cop. 
ducted in Federal courts before district judges. In view of the disere. 
tion which these judges have, it is a safe assumption that no trucker 
‘¢will occupy a cell’’ unless he deserves to do so, and there is yet to be 
the first. The vehicles which are necessary to carry the commerce over 
our highways are potentially dangerous to the public, and safety regula. 
tions are imperative. 

Again it is claimed that the C. A. B. makes a practice of putting out 
of business air lines after years of service and investments of millions of 
dollars by economic death sentences.!* This simply is not so. Under the 
law and as it is administered by the C. A. B. no license of an air line 
ean be or has been revoked except in a case where the air line deliber. 
ately, after given an ample opportunity to do so, refuses to comply with 
the law and the regulations of the Board. 

In cases of temporary or limited term licenses, which under the Act 
require a proof of public convenience and necessity to warrant the re- 
newal of the certificate, the Board will not renew the certificate unless 
the requisite statutory proof is made. An illustration was the case of 
the Florida Airways (10 CAB 93, 98) which had operated at a con- 
tinuous loss requiring large government subsidies through mail pay, 
hence the Board found that the traffic was insufficient to warrant the 
operation except at substantial cost to the Government, and public con- 
venience and necessity did not warrant renewal of the certificate. 


Precise Standards 


We agree that when a power to make rules is delegated, standards 
to govern those rules should be prescribed as precisely as conditions 
admit. This has been done in the case of the Interstate Commerce Act.* 


Judicial Review 


It is said that courts cannot effectively control agencies because the 
judge is not ‘‘the hierarchical superior of the administrator’’ and has no 
responsibility for fashioning the proper procedures.’® Why should he 
have? What competence does a court have in the highly technical and 
specialized fields in which these agencies operate that would warrant 
substituting his ideas for those of the expert agency? Professor 
Schwartz complains because the courts have tended consistently to self- 
limit the scope of their reviewing powers. Is not this fact itself convine- 
ing evidence that the courts feel, as they have frequently said, that they 
do not have the competence necessary to substitute their judgment for 
the judgment of the agency? 


12 Schwartz, Transcript page 173. ‘ 

* As illustrations see Section 5(2) (b) (c) prescribing standards governing the 
approval of carrier unifications; section 15a (2) prescribing the standards for “just 
and reasonable rates fixed by the Commission; section 20a (2) prescribing standards 
for the authorization of carrier securities.” 

18 Peck, Transcript page 65. Do proponents view the new committee as such 4 
hierarchical superior? 
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Again it is said that the courts can only assure the ‘minimal re- 
quirements of due process.’"** There are no degrees of due process, 
just as there are no degrees of justice. The word ‘‘due’’ has neither a 
comparative nor a superlative form. 

It is further said that the judicial review may be frustrated because 
of a lack of standing to bring the suit, immaturity of the right of action, 
failure to make timely objection, and because the court can enforce the 
letter and not the spirit of a statute.* These are called ‘‘technical 
doctrines,’’ but if so they are doctrines which apply throughout our judi- 
cial system and have been shown by test of time to be essential for the 
proper administration of justice and there is no reason why they should 
be abandoned to appease doctrinaire concepts. 


2. PROCEDURAL JURISDICTION PROPOSED TO BE TRANSFERRED TO THE NEW 
COMMITTEE IS EFFECTIVELY EXERCISED BY EXISTING HOUSE COMMITTEES 


The proponents claim that there is a ‘‘legislative void’’ in that there 
is no existing Committee of the House which has jurisdiction over the 
subject matter of the proposed resolution and that neither the substan- 
tive law committees nor the Judiciary Committee are qualified either in 
personnel or in competent staffs to discharge such functions. Again 


these claims rest in mere general assertions and are completely undocu- 
mented. Both are contrary to the fact. 


Substantive Law Committees 


Exhibit A shows that the 145 administrative agencies which are 
within the scope of the proposed resolution, are now subject to 16 of the 
19 standing committees of the House.’7 It was quite natural therefore 
for the Chairman to ask at page 45 of the record: 


“l want the question discussed as to whether or not in effect we are sending 
a piece of paper or establishing another committee to do a job that is already 
under the jurisdiction of another committee able to perform it.”’ 


The discussion elicited by this very pertinent question can be put 
ina capsule. Mr. Fowler answered that the major or primary respon- 
sibility and objective of a substantive law committee was of substantive 
rights and not procedure.'® In an earlier connection he stated that Con- 
gressmen serving on the substantive law committees have been ‘“‘pre- 
occupied with the subject matter such as that of the Interstate Com- 





14Schwartz, Transcript pages 141-145. 

15 Schwartz, Transcript pages 144-145. 

17 Agriculture Committee, 18 agencies; Armed Services Committee, 22 agencies; 
Banking and Currency, 9 agencies; Committee on Post Office and Civil Service, 
6 agencies; Committee on Education and Labor, 10 agencies; Committee on Expen- 
ditures in the Executive Departments, | agency; Committee on Foreign Affairs, 
6 agencies; Committee on House Administration, 2 agencies; Committee on Inter- 
state and Foreign Commerce, 22 agencies; Committee on - ee Il agencies; 
Committee on Merchant Marine and Fisheries, 7 agencies; Committee on [nterior 
and Insular Affairs, 13 agencies; Committee on Public Works, 5 agencies; Com- 


mittee on Un-American Activities, | agency; Committee on Veterans’ Affairs, 2 
oT - amen on Ways and Means, 10 agencies.. 
r. 47, 


910 1. C. C. PRACTITIONERS’ JOURNAL 





merce Commission and have never been free to view the legislation com. 
ing before them from the standpoint of administrative procedure.” 
Mr. Poole added that ‘‘there has been insufficient attention to the prob. 
lem of administrative procedure and legislative delegation which are go 
technical and which require such specialized knowledge.’’® Judge Peck 
was unable to find any committee which had the assigned jurisdiction.” 
Professor Stason said the proposed resolution would not affect present 
assignments of jurisdiction, and that ‘‘A bill affecting only the Inter. 
state Commerce Commission would go to the Committee on Interstate 
Commerce.’”*? 

Since the Interstate Commerce Act was the first of the acts to regu- 
late commerce by an administrative agency and has been the prototype 
of many other similar acts, it will illustrate the extent to which the Com- 
mittee on Interstate and Foreign Commerce has exercised jurisdicticn 
over procedure.?” 

Beginning with the original act to regulate commerce in 1887, See- 
tions 12, 13, 14, 16, and 17 of the Interstate Commerce Act set out in 
detail the general procedure for proceedings before the Commission. 
These sections have been amended many times by the Congress. In 
addition, the Congress in a number of instances where additional powers 
have been granted the Commission has at the same time prescribed the 
procedure which is to be followed in implementing the statutory duty 
A paragraph by paragraph comparison of the Sections of the Adminis. 
trative Procedure Act will show that every important provision of that 
Act was previously incorporated either in the Interstate Commerce Act 
or in rules or in the procedure and practice followed by the Interstate 
Commerce Commission. 

In 1947 under the sponsorship of the Committees on Labor amend- 
ments to the National Labor Relations Act, in 1952 under that of the 
Committees on Interstate Commerce amendments to the Communications 
Act, and in the same year under the sponsorship of the committees on 
the Judiciary, the Immigration and Nationality Act, each prescribed de- 


19 Tr. 46. 

20 Tr. 66. ; 

21 Tr. 85. This would open wide the door to “jurisdictional disputes.” Since all 
that would be necessary to bypass the Committee would be to introduce a bill 
dealing with the procedure of a single agency. : 

22’'The Committee on Interstate and Foreign Commerce according to the House 
Rules and Manual was established in 1795. Only two committees antedated it, the 
Committee on Rules which existed as a select committee from 1789 to 1880, and the 
ew on Ways and Means which existed as a select committee from 1789 
to ‘ 

23 24 Statutes at Large 383, 384, 385. 25 Statutes at Large 858, 859. 26 Statutes 
at Large 743. 34 Statutes at Large, 589, 590. 36 Statutes at Large, 550, 554. 
40 Statutes at Large, 270. 41 Statutes at Large, 484, 491, 492, 493. 43 Statutes at 
Large, 633. 47 Statutes at Large, 1368. 49 Statutes at Large, 543. 54 Statutes at 
Large, 910, 911, 912, 913. 63 Statutes at Large, 486. ; 

24 Regulation of Emergency Car Supply—Section 1(15), (16), (17), Rail Com 
struction, extension, abandonment—Sec. 1(18) to 1(21), Carrier Unification—Section 
5(2) (b) (c) {d) (e). Joint Carrier Rate-making Agreements—Section 5a. Regul 
tion of Carrier Securities Section 20a. Modification of Railroad Financial Struc 
tures, Section 20b. The same thing is true of parts II, III, and IV of the Act. 
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tailed procedures for particular agencies differing substantially from 
each other and from the requirements of the Administrative Procedure 
Act. : 

The undocumented charges that the committees on substantive law 
have failed to exercise the jurisdiction which the proposed resolution 
would take from them are untrue. 


Judiciary Committee 


At page 47 of the transcript, the Chairman asked the following 
questions : 


“In view of the relationship in kind of some of the activities of these agencies 


and the court why is the argument against the jurisdiction for both falling in 
the same committee?” 


“Why, since the committee on the Judiciary has the responsibility to clearly 
define for the judicial system is it not logical for this quasi-judicial activity to 
be supervised by the same committee?” 


It is the view of those of us who practice before the Interstate 
Commerce Commission at least, that where general provisions designed 
to assure due process become necessary, they may be referred to the 
Committee on the Judiciary, but where such procedures have already 
been established and have been in effect for many years, as in the case 
of the Interstate Commerce Commission and the other regulatory 
agencies, jurisdiction over such procedures should not be transferred 
from the substantive law committees to the Judiciary Committee. In 
attempting to answer the above questions of the Chairman, Mr. Poole 
stated logically and precisely the ground for this position : 


“I believe it requires a considerable understanding of the administrative process 
to answer that fully but to answer it briefly, | think the administrative process 
is so different with the judicial process even though they both involve the ad- 
ministration of justice, that it requires, certainly, a different type of specialized 
knowledge and technique to appreciate the problem. * * * The rule-making 
process of the administrative agency is wholly different within the judicial 
process. It seems to me that it would be almost impossible to separate, com- 
mittee-wise, the problem of rule-making and the quasi-judicial problems of the 
administrative agency. They are closely related.’’25 


Competency of Present Standing Committees 


The proponents claim that the Congress has never taken the time 
nor appropriated the money to enable the substantive Law Committees 
to develop adequate technical staff insofar as the procedure is concerned, 
and that what is needed is a specialized knowledge and legislative 
expertise of a skilled staff having a background of experience or knowl- 
edge in administrative procedure and practice.?¢ 

The procedural problems arising in connection with the substantive 
law of regulation are intimately and inextricably connected. It is 
mpossible, for instance, to enact substantive laws providing for the 
regulation of carrier rates and for the issuance of carrier securities as 
the Interstate Commerce Act provides without providing special pro- 


Transcript 47, 48. 
*6 Poole, Tr. 9, Fowler, Tr. 38, Maxwell, Tr. 56. 
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cedures for each type of regulation as the Interstate Commerce Agt 
does. It is impossible to separate the substantive from the adjective 
law, because the latter must be tailored to meet the needs of the former. 
A technical staff adequate to do what the proponents envisage would 
mean staff competent in the entire field of the substantive law adminis. 
tered by these 16 standing committees. In other words, it would have 
to be expert in agricultural marketing, in labor relations, in welfare and 
proprietary governmental functions, in carrier regulation, in securities, 
food and drugs and internal revenue, as well as in the procedures which 
would fit each, and we ask, where could Congress find such a staff except 
from among the staffs of the 16 present standing committees? 

The doctrinaire concept that all of these administrative procedures 
may be consolidated into a single group of procedural rules has been 
urged, beginning with the minority report to the Attorney General’s 
Committee Report in 1941, referred to in the statement of Professor 
Stason.27 The Administrative Procedure Act was a step in that direc. 
tion, but one which falls many miles short of what these gentlemen 
have in mind, namely their own product, the ‘‘ Administrative Code,” 
proposed by the Task Force of the Second Hoover Commission, and 
incorporated in pending House of Representatives Bills 6114 and 6115. 
Now the trouble with that proposal is the fact that the learned gentlemen 
who proposed it were dealing in the doctrinaire abstract of matters of 
which they had no personal or practical experience or knowledge. 

The proponents of this measure are no more competent to propose 
a Super-Administrative Procedures Committee, cutting across practically 
all of the Standing Committees of the House, than they were to propose 
the Administrative Code which now, apparently, has ‘‘died a-borning” 
unless it is to be revived by a change of venue from the Judiciary Com- 
mittee to a Special Standing Committee which the proponents evidently 
hope will be more sympathetic.® 


27 The majority report of that Committee gave the complete answer, which is as 
true today as it was in 1941: “This central and inescapable fact makes generalization 
in description difficult. It makes even more difficult generalization in prescription. 
For variety in functions means variety in the circumstances and conditions under 
which the activities of the various agencies impinge upon private individuals. A 
ag se which would be for the protection of the individual in one situation may 

e clearly to his injury in another. A set of standards evolved to meet one problem 
may fail wholly to meet another. One need look no further than a single agency— 
The Interstate Commerce Commission—to be impressed by the basic necessity of 
differing procedures for different types of activities, and by the varying procedural 
patterns which the Commission has evolved to meet this necessity. (Final Report, 


28 The Administrative Code was approved by only 3 out of the 12 members of 
the Hoover Commission. It was expressly disapproved by 3 members, Congressmen 
Clarence J. Brown and Chet Holifield and former Postmaster General, James A. 
Farley. It was expressly neither approved nor disapproved by 6 members, Ex- 
President Hoover, Attorney General Brownell, Mr. Arthur S. Flemming, Solomon 
C. Hollister, Joseph P. Kennedy, and Sidney R. Mitchell. 

A special Committee of the American Bar Association recommended and the 
House of Delegates of that Association authorized an entirely new draft of the Code, 
which we understand is now being made and which will incorporate some of the 
provisions of the Administrative Code. 
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Let 3, LEGISLATIVE JURISDICTION TO PRESCRIBE THE PROCEDURES IS INDIS- 
ive PENSABLE TO THE EFFECTIVE PRESCRIPTION BY THE STANDING COMMITTEE 
OF THE SUBSTANTIVE ADMINISTRATIVE LAW TO WHICH THE PROCEDURES 
ld MUST BE ADAPTED TO ENFORCE 
nis- The Proposal 
“st All except two of the witnesses for proponents are content to de- 
and seribe the proposal in the terms of the Resolution, ie., as including 
1e8, legislation dealing with agency procedures, publication of rules, orders 
ich and information, and hearing officers. One of the witnesses, however, 
ai goes into detail with the specific matters to be covered and in connection 
ae with the question of uniform rules two others join him. 
been Practitioners 
— Mr. Rhyne lists as the first of the procedure and practice function 
iree- to take over by the new committee the “‘admission and control of prac- 
men tice.” The only reason given is a statement that it “‘is generally agreed 
de.” that it is a matter which lends itself to uniform treatment.’® We do 
ona not know who ‘‘agreed’’ with Mr. Rhyne with respect to this matter. 
6115. Certainly there are none of those who are engaged in daily practice 
emen before the Interstate Commerce Committee who agree with him. The 
rs of Interstate Commerce Act expressly authorizes the Commission to govern 
7 the admission and discipline of its practitioners. Every person desiring 
opose to practice before the Commission must apply to and receive a certificate 
ically from the Commission. Tf he is a lawyer in good standing and entitled 
opose to practice before the highest court of the State in which he resides he is 
ning” admitted upon proof of those facts, accompanied by an investigation 
Com- made by members of the Commission ’s bar with respect to his personal 
jently and professional integrity. The Commission also admits persons specially 
skilled in the technical fields of its jurisdiction, such as rates, accounts, 
costs, statistics, valuation and the like, but only after a most thorough 
ch is as and searching written examination and also after an investigation by 
ono the "gama bar of the personal integrity and reputation of the 
applicant. 
gy The Commission has prescribed by rule a Code of Ethics governing 
on = the conduct of all practitioners before it. 
roblem 
gen) Uniform Rules 
ssity 0) 
acetal Mr. Rhyne states that ‘‘It is quite generally agreed that uniform 
Report, procedural rules among agencies are desirable and it has been demons- 
nbers of | ‘ated quite effectively that a body of uniform rules for the several 
gressmen § gencies is feasible. A draft of uniform rules was a singular achievement 
ames A. of the President’s Conference on Administrative Procedure.’’®° 
_ One of the undersigned (Turney) was appointed by the President 
Solom and served as a representative of the bar upon the President’s Conference 
and the | Committee and upon its Committee upon Uniform Rules. The Presi- 
he Code, dent’s Conference Committee did not find, much less recommend, that 
le 0 





2®Rhyne, Transcript page 120. 
80 Rhyne, Transcript 126. 
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uniform rules of procedure were possible. On the other hand, it found 
definitely that in some areas they were inadvisable. The Committee 
concluded that it is both feasible and desirable to formulate uniform 
rules governing a number of aspects of the procedure. Specifically, 
uniform rules governing the computation of time, service of process, 
subpoenas, depositions and interrogatories, prehearing conference, official 
notice, admissions and presumptions, form and content of decisions, 
and appeals from intermediate decisions. 

The familiar complaint of lawyers who do not understand adminis. 
trative process, voiced by Messrs. Fowler and Maxwell, that they do not 
feel at home before an administrative tribunal and are completely 
at sea ®! is based on the nostalgic fancy that an attorney experienced in 
the trials of tort cases should be able without further qualification to try 
any type of an administrative proceeding before any administrative 
agency. No fancy could be farther removed from reality. 

No amount of trials of ejectment suits, suits as to contractual obli- 
gations, suits for injunction to abate a nuisance and the like, will qualify 
a lawyer to try an intricate rate case, a case involving the issuance of 
securities, a case involving a proceeding to obtain, revoke or suspend 
a certificate of convenience and necessity and the like. It is the subject 
matter of administrative proceedings not the rules which baffle the 
lawyer inexperienced with them, and no code of rules can eliminate 
the intricacies of this subject matter. 


Delay and Expense 


It is said that the Committee is necessary to provide for a study 
of the back-log of proceedings before the various regulatory agencies 
in contrast with the comprehensive information of the Administrative 
Office of the United States Courts.*? 

The Interstate Commerce Commission frequently, formally and 
informally, makes reports to the committees of Congress with respect to 
its case-load and back-log. Furthermore, the Office of Administrative 
Procedure recommended by the President’s Conference Committee and 
which is being established by Executive Order in the Department of 
Justice will provide the same means in this regard as are now provided 
by the Administrative Office of the U. S. Courts. 


Judicial Functions 


Mr. Rhyne states that ‘‘there is some very substantial opinion hold- 
ing that judicial powers of a case-or-controversy character should be 
removed from the agencies and transferred to the courts.’’** Doubtless 
he has in mind the Administrative Court proposed either by the Hoover 
Task Force or the modification thereof proposed by the House of Dele- 
gates of the American Bar Association. These proposals would trans- 


81 Fowler, Transcript pages 47-48; Maxwell, Transcript page 53. 
32 Rhyne, Transcript page 121. 
33 Rhyne, Transcript page 123. 
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fer to a court the functions with respect to the Clayton Act now ex- 
ercised by the Interstate Commerce Commission and the Federal Trade 
Commission and the power to determine reparation now possessed by 
the Interstate Commerce Commission. 


Public Information 


Clause (b) of the Resolution would transfer to the new committee 
jurisdiction over the publication of rules, orders, policies and public 
information. In support of this proposal Mr. Poole states that ‘‘ Publi- 
cation of agency orders, etc., is an indispensable part of the administra- 
tive process and legislation which relates primarily to such matters 
should be referred to the same standing committee which has jurisdiction 
over legislation relating to administrative procedure.’’®5 

Without stopping to point out the complete non sequitur of the 
second clause of this statement, it should be a sufficient answer to state 
that since 1906 the Interstate Commerce Act has provided for publica- 
tion of complete public information of the reports, orders, and other 
actions of the Interstate Commerce Commission.** All of the orders 
and actions (even the votes of individual Commissioners) are matters 
of public record and no one to our knowledge has ever complained about 
any secrecy upon the part of the Commission. The method and extent 
to which orders, etc., are to be published is directly connected with the 
substantive law which they are designed to implement. The committee 
whose duty it is to initiate and propose such substantive law is in a 
better position than anyone else to prescribe the publicity which should 
accompany it. None of the proponents point out any deficiencies in 
the present provisions of section 3 of the Administrative Procedure 
Act providing for public information. However, Mr. Rhyne makes 
the flat statement that ‘‘there is no effective system by which an in- 
terested person may obtain from Government sources the rules and 
regulations currently in effect on any particular subject. The Code 
of Federal Regulations at any given time is out of date from six to 
eighteen months. There are many deficiencies in the availability or 
accessibility throughout the country of a very active body of agency- 
made law; namely, interpretations, statement of policy and rulings, a 
knowledge of which is quite indispensable in day to day dealings with 
regulatory agencies.’’*? We have at hand a supplement to Title 49 of 
the Code of Federal Regulations which brings up to January 1, 1956 
all rules and regulations of the Interstate Commerce Commission. This 
18 written on May 31st, 1956, and this supplement has been in my office, 
I am told, for at least 30 days. All of these changes in rules and 
regulations were published in the Daily Federal Register, usually 
within about three days after they were promulgated and put on the 
press table. This is far better service than we get from either the U. 8. 
Code or the Annotated U. S. Code, of which service we have never found 
it necessary to complain. 


85 Poole, Transcript page 13 


13. 
6 Part I, Section 14 (3); part II, section 204 (d); part III section 316 (c); 
part IV, section 417 (c). 


hyne, Transcript pages 116-117. 
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Hearing Officers 


Clause (c) of the Resolution would transfer jurisdiction of the 
appointment, tenure, compensation, and case assignment of hearing 
officers to the new committee. No particular justification is offered 
by the proponents for this proposal. 

Enactment of section 11 of the Administrative Procedure Act had 
the practical effect of removing the hearing officers from the control 
and direction of the agency. In the case of the Interstate Commerce 
Commission, and we believe also similar regulatory agencies, this change 
was detrimental to the just and economical administration of the Inter. 
state Commerce Act. It has increased expense and encouraged delays. 
It has the effect of aligning the hearing officers as a group against the 
agency in which they are employed. Judged by the controversy which has 
raged about this issue since the enactment of the Administrative Pro. 
cedure Act and is still raging, the results of the change have been as 
unsatisfactory to the proponents of this legislation and the hearing 
officers as it has been to the agencies and practitioners before the agencies. 
The principal reason advanced for the change was that it was necessary 
to separate the functions of the examiners from the functions of the 
prosecuting officers of the agency. In the case of the Interstate Com- 
merce Commission, at least, there was no need because not only is the 
agency itself rarely a party to a proceeding before it but whenever a 
bureau or an officer of the Commission becomes a party to a proceeding 
he occupies exactly the same status as any other party. 

In considering this question it should be borne in mind that the 
work of an agency such as the Interstate Commerce Commission is 
primarily quasi-legislative and that the agency is specifically charged 
by Congress with the duty to provide an adequate transportation system. 
All decisions of the Commission must conform to and are a part of this 
pattern of over-all regulation and the Commission itself must keep 
control of all of its actions if this duty is to be discharged. The ides 
that the examiners or hearing officers are not a part of the agency and 
that their decisions are not to be treated as a part of the discharge of 
the agency’s duty is fantastic. 

Any change in the present section 11 of the Administrative Pro- 
cedure Act should be to restore to the agencies the complete power to 
appoint, compensate and discipline their examiners and to return to 
the agency which is given the duty control over the personnel by which 
that duty is performed. 


4. A SUPER COMMITTEE TO SUPERVISE THE WORK OF PRESENT 
STANDING COMMITTEES IS ORGANICALLY UNSOUND 


The Proposal 


Clause (d) of Resolution 462 is one of the most remarkable pro- 
posals that we have ever seen. When it is analyzed it will be found 
that the proposed new committee would have the following duties: 

(1) to hear, decide, and recommend to the Congress as to com- 
plaints concerning the intelligibility of the substantive laws formulated 
and recommended by sixteen standing committees ; 
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(2) to supply deficiencies in the administrative agencies resulting 
from their inability to formulate policies in the administration of their 
acts consonant with the views of the committee ; 

(3) to review the powers of the agencies under the several acts 
and determine whether or not their proceedings were within those 

Wer ; 
a) (4) to recommend redress for ill-advised, unreasonable or unlawful 
decisions of the agencies for which the courts have failed to provide 
satisfactory redress.** 

It is further proposed that jurisdiction in this field be unlimited.®® 


Complaints re Abuses 


Clause (d) (1) of the Resolution gives the committee the duty of 
studying complaints concerning abuses of administrative authority, the 
exercise of unexpected powers and the need for more precise legislative 
standards. It would be an open invitation to the disgruntled litigants 
in every proceeding before an administrative agency to appeal his case 
to the committee. It would transfer the ultimate decision of many 
important cases from the judicial bench of the agency or the courts 
upon judicial review, to the political arena of Congress where pressure 
groups would seek to operate. ’ 

One of the grievances for which our Association and the Commission 


seeks to discipline practitioners is any effort by a practitioner in any 
case to bring political pressure upon the Commission in matters pending 
before it. 


We do not believe that the Congress could make a greater mistake than to 
invite the political disposition of administrative controversies. 


Judicialization 


Another objective which may lie behind this proposal is to be found 
in the testimony of Professor Stason where he warns that the committee 
must avoid exercising a judicial or quasi-judicial function with respect 
to the complaints *° but should on the other hand formulate legislative 
recommendations to greatly enlarge judicial review by in effect constitut- 
ing the courts as appellate tribunals. This testimony becomes clear 
if we refer to the Administrative Code, with respect to which Dean 
Stason played an important part, under whose provisions all powers of 
administrative agencies such as the Interstate Commerce Commission 
would be narrowly and strictly construed and limited to the precise 
letter instead of being accorded the liberal construction which the courts 
have given them for many years. It will also be found that under this 
Code the agencies would be subjected to judicial superintendence of 
their actions at all stages of the proceeding, whether completed or not; 
where by a change in the principles of judicial review developed by the 
courts as necessary in the public interest it would require courts upon 


38 Poole, Transcript page 18. 


8 Poole, Transcript pages 15-16; Maxwell, Transcript pages 60-61. 
“Stason, Transcript pages 90-91. 
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judicial review to substitute their judgment and discretion for that of 
an agency such as the Interstate Commerce Commission. The motivation 
which evidently lies back of these proposals is the profound distrust 
of the administrative process per se, arising, we believe, out of the lack 
of a practical understanding of its purposes and workings. 


Licensing 


A further illustration of this underlying obsession is to be found 
from Dean Stason’s testimony where he explains that the need for the 
study of complaints concerning ‘‘the exercise of unusual and unexpected 
powers’’*? arises from the attachment of terms and conditions to licenses, 
contracts and leases which an agency is authorized to impose, as well 
as the power to suspend, withdraw or revoke licenses. This follows 
the provisions of the Administrative Code, (section 203 (b)). No reason 
is advanced by Professor Stason, nor in the report of the Task Force 
(Task Force, page 174) and none appears to us. Certainly it is not 
sound legislation to transfer from the agency which has found that the 
granting of the license is necessary or consistent in or with the public 
interest the ancillary power to determine terms and conditions ‘‘ plainly 
and reasonably in the public interest,’’ to a court charged with no such 
duty and responsibility and without the technical information or staff. 


Due Process 


Sub-paragraph (2) of paragraph (d) of the Resolution makes it 
the duty of the new committee to determine whether or not procedures 
and practices are in accordance with law, adequately protect public and 
private rights and avoid undue delay and unnecessary expense and 
comport with principles of fair play. All of these are matters which 
can be and are considered by a court upon judicial review. We can see 
no reason whatever why a super committee should be set up to perform 
the watch-over duties specifically imposed upon the standing committees 
with respect to the agencies for which they are responsible.*” 

We earnestly submit that the standing committee responsible for 
the drafting of the substantive law and for proposed amendments thereto 
is in a far better position to exercise the watchfulness required by the 
Reorganization Act, and that it would be extremely inadvisable to set 
up a quasi-judicial committee in the House for the purpose of determin- 
ing whether or not agencies were following and the courts were enforcing 
the principles of due process. 





41 Stason, Transcript pages 92, 94. . 

42 Section 136 of the Legislative Reorganization Act of 1946 among other things 
provides that “each standing committee shall exercise continuous watchfulness of the 
execution by the administrative agencies concerned of any law the subject matter 
of which is within the jurisdiction of such committee and for that purpose shall 
study all pertinent reports and data submitted to the Congress by the agencies in 
the Executive branch of the Government.” 
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tion We cannot refrain from pointing out two very significant state- 
rust ments made by Professor Schwartz which may be an indication of what 
he, at least, has in mind. At page 168 of the transcript, Professor 
Schwartz said ‘‘There is a psychological aspect which perhaps has not 
been mentioned during these hearings. The setting up of a separate 
committee in this field will serve notice, both within and without the Con- 
und gress, particularly to the executive and the affected public, that here 


the is a very real problem, Congress sees the problem, it doesn’t have the 
cted answer but it intends to lay down a line thus far and no farther. ‘We 
nse, are going to step in in the two most vital areas. The power we give you 
well and the procedures, the way you are exercising those powers.’ ”’ 

lows And again on page 169, ‘‘I do not think anyone knows what you 


ason ean do. But the answer is to make a start. This committee is a start. 
cee I have no doubt that if it is set up, it will grow. These are the powers 
not | you are giving it now.’’ (The emphasis is supplied). 

Are we to understand that the learned Professor by means of this 
committee hopes through psychological warfare to intimidate not only 
the agencies but also the other standing committees into conforming 
their actions, both legislative and quasi-judicial, to the views espoused 
by these gentlemen, and that this proposal is but a start of a deliberately 
planned campaign to further impair the administrative process? 


os it Respectfully submitted, 


lures Wusvr LaRoz, Jr. 
JoHN R. TuRNEY 
and | June 1, 1956 
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EXHIBIT A 


LIST OF FEDERAL ADMINISTRATIVE AGENCIES WHOSE RULES ARE PUBLISHED 
IN THE CURRENT CODE OF FEDERAL REGULATIONS 


1. Agencies Over Which House Committee on Agriculture 


Has Legislative Jurisdiction 


Agricultural Research Service 

Agricultural Marketing Service 

Commodity Exchange Authority (Including Commodi- 
ty Exchange Commission) 

Farm Credit Administration 

Rural Electrification Administration 

Farmers Home Administration 

Commodity Credit Corporation 

Agricultural Marketing Service 

Agricultural Marketing Service (Standards, Inspec- 
tion, Marketing Practices) 

Agricultural Marketing Service (School Lunch Pro- 
gram) 

Agricultural Research Service 

Federal Crop Insurance Corporation 

Soil Conservation Service 

Commodity Stabilization Service (Farm Marketing 
Quotas and Acreage Allotments) 

Commodity Stabilization Service (Sugar) 

Agricultural Marketing Service (Marketing Agree- 
ments and Orders) 

Agricultural Conservation Program Service 

Forest Service, Department of Agriculture 


ll. Agencies Over Which House Committee on Armed 


Services Has Legislative Jurisdiction 


Atomic Energy Commission 

Office of the Secretary of Defense 

Department of the Army 

Department of the Navy 

Department of the Air Force 

ne -~ Guard and State Guard, Department of the 

rmy 

National Advisory Committee for Aeronautics 

Bureau of Mines, Department of the Interior 

The Renegotiation Board 

Selective Service System 

Federal Civil Defense Administration 

United States Court of Military Appeals 

Office of Contract Settlement, General Service Admin- 
istration 

Office of Defense Mobilization 

Business and Defense Services Administration, Depart- 
ment of Commerce 

Undersecretary of Commerce for Transportation 

Transport Mobilization Staff, Interstate Commerce 

Commission 


Number of 
in 
Type of CFR 
Agency Jan. 1, 1956 
Regulatory 806 
Regulatory 36 
Regulatory 84 
Welfare 57 
Welfare 2 
Welfare 209 
Welfare 280 
Welfare 20 
Regulatory 1281 
Welfare 3 
Welfare 205 
Welfare 200 
Welfare * 
Welfare 422 
Welfare 56 
Regulatory 1243 
Welfare 139 
Proprietary 64 
Total 4621 
Regulatory 2950 
Defense at 
Defense 440 
Defense 640 
Defense 245 
Defense 553 
Defense 50 
Defense 5 
Defense 21 
Defense 225 
Defense 95 
Defense 20 
Defense 7 
Defense 3 
Defense 78 
Defense 86 
Defense 3 
Defense 3 
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Defense Minerals Exploration Administration, Depaft- Defense 3 
ment of the Interior 

General Services Administration Defense 31 

Federal Reserve System Defense 2 

Housing and Home Finance Agency Defense 27 

National Shipping Authority; Maritime Administra- Defense 98 


tion, Department of Commerce 
Total 2679 


ill. Agencies Over Which House Committee on Banking 
and Currency Has Legislative Jurisdiction 


Federal Home Loan Bank Board Welfare 54 

Federal Housing Administration, Housing and Home Welfare 112 
Finance Agency 

Public Housing Administration, Housing and Home Welfare 9 
Finance Agency 

Federal National Mortgage Association Welfare 8 

Community Facilities Administration, Office of the Ad- Proprietary 3 
ministrator, Housing and Home Finance Agency 

Bureau of the Comptroller of the Currency, Depart- Fiscal 15 
ment of the Treasury 

Federal Reserve System Fiscal 125 

Federal Deposit Insurance Corporation Fiscal 77 

Export-Import Bank of Washington Fiscal 4 

Total 407 


IV. Agencies Over Which House Committee on Post Office 
and Civil Service Has Legislative Jurisdiction 


Civil Service Commission Executive 200 
Foreign and Territorial Compensation Executive 14 
The President’s Committee on Government Employ- Executive 4 
ment Policy 

International Organizations Employees Loyalty Board Executive 3 
Bureau of the Census, Department of Commerce Executive 14 
Post Office Department Executive 237 

Total 472 


V. Agencies Over Which House Committee on Education 
and Labor Has Legislative Jurisdiction 


Division of Public Contracts; Department of Labor Executive 44 

National Labor Relations Board Regulatory 33 

Wage and Hour Division, Department of Labor Regulatory 319 

National Mediation Board Regulatory 5 

Federal Mediation and Conciliation Service Regulatory 3 

—— Employees’ Compensation, Department of Welfare 97 

or 

eer rh eenation Appeals Board, Department Welfare 5 
0 r 

Bureau of Employment Security, Department of Labor Welfare 41 

St. Elizabeths Hospital, Department of Health, Educa- Welfare 6 
tion and Welfare 

Freedmen’s Hospital, Department of Health, Educa- Welfare 3 


tion and Welfare 


Total 557 
Regulatory 
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Vi. 


Executive Departments Has Legislative Jurisdiction 


General Accounting Office 


Vil. 


Fiscal 
Total 
Agencies Over Which House Committee on Foreign 


Affairs Has Legislative Jurisdiction 


International Cooperation Administration, Department 
of State 

International Joint Commission, United States and 
Canada 

United States Information Agency 

Department of State 

Foreign Claims Settlement Commission of the United 
States 

Department of State 


Vill. 


Executive 
Executive 
Executive 
Executive 
Welfare 
Proprietary 


Total 


Agencies Over Which House Committee on House 


Administration Has Legislative Jurisdiction 


American Battle Monuments Commission 
Library of Congress 


IX. Agencies Over Which House Committee on Interstate 


Proprietary 
Proprietary 


Total 


and Foreign Commerce Has Legislative Jurisdiction 


National Bureau of Standards, Department of Com- 
merce 

Bureau of Foreign Commerce, Department of Com- 
merce 

Foreign-Trade Zones Board 

Weather Bureau, Department of Commerce 

Business and Defense Services Administration, De- 
partment of Commerce 

Committee for Reciprocity Information 

Office of Business Economics, Department of Com- 
merce 

Civil Aeronautics Board 

Civil Aeronautics Administration, Department of Com- 
merce 

Securities and Exchange Commission 

Federal Power Commission 

Food and Drug Administration, Department of Health, 
Education, and Welfare 

Bureau of Narcotics, Department of the Treasury 

Federal Communications Commission 

Interstate Commerce Commission 

Railroad Retirement Board 

Public Health Service, Department of Health, Educa- 
tion and Welfare 

Children’s Bureau, Social Security Administration, De- 
partment of Health, Education, and Welfare 

Office of Education, Department of Health, Education 

and Welfare 


Executive 
Bxecutive 


Executive 
Executive 
Executive 


Executive 
Executive 


Regulatory 
Regulatory 


Regulatory 
Regulatory 
Regulatory 


Regulatory 
Regulatory 
Regulatory 
Welfare 
Welfare 


Welfare 
Welfare 


Agencies Over Which House Committee on Expenditures in the 


28 
28 


1 
4 
5 
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Office of Vocational Rehabilitation, Department of 
Health, Education, and Welfare 

The National Science Foundation 

Department of Commerce 


Welfare 
Welfare 


Proprietary 


Total 
Regulatory 


7225 
6371 


X. Agencies Over Which House Committee on the Judiciary 


Has Legislative Jurisdiction 
Department of Justice 
Federal Prison Industries, Department of Justice 
Immigration and Naturalization Service, Department 
of Justice 
Office of Alien Property, Department of Justice 
Federal Trade Commission 
Patent Office, Department of Commerce 
Copyright Office, Library of Congress 
Government Patents Board 
Small Business Administration 
The Tax Court of the United States 
Foreign Assets Control, Department of the Treasury 


XI. Agencies Over Which House Committee 


Coast Guard—Navigation 

Coast Guard, Department of the Treasury—Shipping 

Federal Maritime Board, Maritime Administration, 
Department of Commerce 

International Regulatory Agencies 

Fish and Wildlife Service, Department of the Interior 

Alaska Game Commission 

Canal Zone Regulations 


Xi. 


Executive 
Executive 
Regulatory 


Regulatory 
Regulatory 
Regulatory 
Regulatory 
Regulatory 
Fiscal 
Fiscal 
Fiscal 


Total 
Regulatory 


on Merchant 
Marine and Fisheries Has Legislative Jurisdiction 


Regulatory 
Regulatory 
Regulatory 


Regulatory 
Welfare 
Welfare 
Proprietary 


Total 
Regulatory 


Agencies Over Which House Committee on Interior 


and Insular Affairs Has Legislative Jurisdiction 


Bureau of Indian Affairs, Department of the Interior 

Indian — and Crafts Board, Department of the In- 
terior 

Indian Claims Commission 

Bureau of Mines, Department of the Interior 

Geological Survey, Department of the Interior 

Office of Oil and Gas, Department of the Interior 

Federal Coal Mine Safety Board of Review 

Coast and Geodetic Survey, Department of Commerce 

National Park Service, Department of the Interior 

Corps of Engineers, Department of the Army 

Neate + = Land Management, Department of the In- 
erior 

Bureau of Reclamation, Department of the Interior 

Office of Territories, Department of the Interior 


Welfare 
Welfare 


Welfare 

Proprietary 
Proprietary 
Proprietary 
Proprietary 
Proprietary 
Proprietary 
Proprietary 
Proprietary 


Proprietary 
Proprietary 


Total 
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XIll. Agencies Over Which House Committee on Public 
Works Has Legislative Jurisdiction 


Tennessee Valley Authority Proprietary 
Bureau of Public Roads, Department of Commerce Proprietary 
Corps of Engineers, Department of the Army Proprietary 
National Zoological Park, Smithsonian Institution Proprietary 
General Services Administration Proprietary 


Total 


XIV. Agencies Over Which House Committee on UN-American 
Activities Has Legislative Jurisdiction 


Subversive Activities Control Board Executive 
Total 


XV. Agencies Over Which House Committee on Veterans’ 
Affairs Has Legislative Jurisdiction 


Veterans’ Administration Welfare 796 
Veterans’ Education Appeals Board Welfare 8 


Total 804 


XVI. Agencies Over Which House Committee on Ways and 
Means Has Legislative Jurisdiction 


Bureau of Old Age and Survivors Insurance, Social Welfare 241 
Security Administration, Department of Health, 
Education and Welfare 

Bureau of Public Assistance, Social Security Adminis- Welfare 
tration, Department of Health, Education, and 
Welfare 

Bureau of Federal Credit Unions, Social Security Ad- Welfare 
ministration, Department of Health, Education, 
and Welfare 

Bureau of Customs, Department of the Treasury Fiscal 

United States Tariff Commission Fiscal 

Internal Revenue Service, Department of the Treasury Fiscal 

Internal Revenue Service—1954 Fiscal 

Internal Revenue Liquors Fiscal 

Monetary Offices, Department of the Treasury Fiscal 

Fiscal Service, Department of the Treasury Fiscal 


Total 
Grand Total 27,306 


— 


Total Regulatory 13,035 





27,306 
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EXHIBIT B 


ANALYSIS OF ALL RULES OF INTERSTATE COMMERCE COMMISSION 

IN EFFECT JANUARY 1, 1956 

(FROM CODE OF FEDERAL REGULATIONS & CUMULATIVE POCKET SUPPLE- 
MENTS—TITLE 49—TRANSPORTATION) 


Line Nature of Rule 
1 Accounts—Uniform 
Classifications of 


2 Billing & Collect- 
ing of Freight 
Charges—Bills of 
Lading, Express Re- 
ceipts, Extension of 
Credit for Charges, 
COD Shipments 


Car Service 


Charter & Special 
Parties 


Classification of 
Carriers 


Commercial Zones 


Competitive Bidding 
for Carrier Securi- 
ties, Supplies, etc., 
Under Clayton Act 


Consolidation, Mer- 
ger, Unification, Cor- 
porate Control 


Contracts Between 
Carriers 


Divisions of Joint 
Rates on Coal 


Employees—Classi- 
fication, Number & 
Hours of Service 


Examination of 
Records by I. C. C. 
Agents 


Persons ey to Rule 
Railroads, Electric Rail- 


ways, Express Compa- 
nies, Pipe Line Compa- 
nies, Protective Service 
Companies, Motor Car- 
riers of Passengers, 
Motor Carriers of Prop- 
erty, Maritime Carriers, 
Inland & Coastal Water 
Carriers, Freight For- 
warders 


Railroads, Express Com- 
panies, Motor Carriers, 
Water Carriers, Freight 
Forwarders 


Railroads 

Motor Bus Carriers 
Railroads, Motor Car- 
riers 

Motor Carriers 


Railroads, Water 
Carriers 


Railroads, Water Car- 
riers, Motor Carriers 


Motor Carriers, Freight 
Forwarders 
Railroads 


Railroads, Motor Car- 
riers, Express Com- 
panies 


Motor Carriers 


Number 
615 


Rule Numbers 

10, 14, 18, 20, 
24, 21, 181, 182, 
323, 324, 440 


31, 142, 172, 173, 
188, 188, 310, 425 


95 
178 


126, 165 


170 


52, 58, 180 


400, 447 
5 


60, 61, 127, 128, 
129, 195 


177 
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13 Exemption from Motor Carriers, Water 210, 315 
Regulation Carriers 


14 Explosives, Safety Shippers, Railroads, Ex- 71-78 inc., 197 
Regulations Cover- press Companies, High- 
ing Containers Spe- way Carriers, Water 
cifications, Trans- Carriers 
portation, Handling 
& Commodity Lists 


Export & Import Railroads, Water Car- 
Shipments riers 


Fees for Copying, All Persons Desiring 
Certifying & Other Service 
Services 


Forms, Applications, Motor Carriers, Water 7, 302 
List of Carriers 


Franchises, Initial, Railroads, Water Car- 41, 42, 168, 179, 211 
Extensions, Trans- riers, Motor Carriers, 305, 306, 410, 415 
fers, Abandonments, Forwarders, Brokers 

Scope 


Harbors Limits— Water Carriers 303 
New York & Phila- 
delphia 


Household Goods, Motor Carriers 176 
Transportation of 


non ee oo 


oo ct ef oe oD a Or 


Insurance & Surety Motor Carriers, Freight 174, 405 
Bonds for Protec- Forwarders 
tion of Public 


Passes & Free Railroads, Water Car- 101, 201, 330 
Transportation riers, Motor Carriers 


Practice & Proce- All Parties & Practi- 1,2 
dure—General tioners in Proceedings 
Rules of before the Commission 


Protective Service Railroads 
Contracts—Refrig- 

eration, Heating, 

etc. 


2a awo op Mm 


a 
a 
Pera 


Rate-making, Joint Railroads, Water Car- 

Carrier riers, Motor Common 
Carriers, Freight For- 
warders 


Records—Keeping, Railroads, Motor Car- 110, 203, 325, 450 
Preservation & De-_ riers, Water Carriers, 
struction Freight Forwarders 


Reorganization— Railroads, Motor Car- 58, 59, 175 
Corporate—Bank- riers 
ruptcy 


Reports of Opera- Railroads, Motor Car- 120, 122, 200, 205, 
tions, Annual, Peri- riers, Water Carriers, 125, 130, 134, 194, 
odical, Accidents & Freight Forwarders, & 301, 445, 446 
Signal Failures Associations, Brokers 
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99 Safety Regulations Railroads, Motor Car- 131, 182,136,190, 
—Appliances, riers 191, 192, 193, 196 
Brakes, Signal & 

Train Control Op- 
erations, Qualifica- 
tions of Drivers, 
Driving Regulations, 
Safety of Motor 
Equipment, Appli- 
ances & Accessories, 
Inspection & Main- 
tenance 


Securities—Altera- Railroads, Motor Car- 
tion or Issuance riers, Water Carriers 


Separation of Railroads 
Freight & Passen- 
ger Service Reve- 
nues & Expenses 


Stagistics—Freight Railroads 123, 124, 133 
Commodity, Waybill 
& Signal 


Tariffs-Form, Con- Railroads, Express Com- 141, 143, 145, 147, 
tents, Authoriza- panies, Motor Common 148, 187, 186, 189, 
tion, Filing, Adop- Carriers, Water Car- 311, 312, 420 

tion, Posting—Pas- riers, Freight For- 

senger, Express & warders 

Freight 


Time, Standard Railroads 139 


Valuation of Carrier Railroads & Pipe Lines 150-160 inc. 
Property—Corpo- 

rate History, Land 

Schedules, Map 

Specifications, Equip- 

ment Register, Ma- 

terials & Supplies, 

Records of Additions 

& Betterments, In- 

ventories 


36 Vehicles—Motor— Motor Carriers 166, 207 
Identification, Lease 
& Interchange of 
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STATEMENT OF THE ASSOCIATION OF AMERICAN RAILROADS 
HOUSE RESOLUTION 462 


The railroad industry, which has been subject to regulation for 
nearly seventy years by the Interstate Commerce Commission, the oldest 
independent federal regulatory body, is gravely concerned over the 
proposal in House Resolution 462 to set up a permanent Committee on 
Administrative Procedure and Practice. The idea of establishing such 
a permanent committee to deal with legislation relating to the adminis. 
trative process may seem reasonable enough on its face. There is reason 
to believe, however, that this proposal is primarily designed to aid in 
carrying out certain legislative objectives which would seriously impair 
the effective functioning of agencies like the Interstate Commerce Con- 
mission. 

House Resolution 462 embodied a recommendation recently adopted 
by the House of Delegates of the American Bar Association and it is 
understood that the only witnesses called to appear and testify at the 
hearings on the resolution are representatives of that association. The 
fact that the American Bar Association also recently adopted resolutions 
to carry out in somewhat modified form certain recommendations of 
the Hoover Commission on Legal Services and Procedures and its Task 
Force indicates that the objective in seeking establishment of the pro- 
posed Committee on Administrative Procedure and Practice is to secure 
a special forum for advocacy of these recommendations so that they 
can be enacted into legislation. 

The motives of those who are seeking to carry out these alleged 
reforms are not subject to question, but from the standpoint of a strictly 
regulated industry like the railroad industry, which has had long ex- 
perience with federal administrative procedures, they could produce 
inealeulable harm. Characterizing these recommendations generally, 
it can be said that they would impose a formalized and judicialized 
procedure on regulatory agencies which would needlessly complicate 
every stage of proceedings before the Interstate Commerce Commission 
and produce interminable delays and unnecessary litigation with result- 
ing economic loss to the regulated industries. 

The proponents of these alleged administrative reforms exhibit a 
profound distrust in the administrative process. No doubt there is 
some basis for this attitude of mind as a result of experience with certain 
types of federal regulatory agencies during the past two decades, but 
this does not justify application of drastic remedies to established 
agencies like the Interstate Commerce Commission which have been 
remarkably free from abuses of the administrative process. 

The fundamental error in the approach of the Hoover Commission 
and of the American Bar Association lies in the belief that a uniform, 
judicialized procedure can be established for the conduct of all adminis 
trative hearings before all types of federal agencies without impeding 
the proper exercise of their functions. All administrative actions are 


Before the Sub-Committee on House Resolution 462, Committee on Rules 
House of Representatives. 
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not essentially similar and long experience demonstrates that procedures 
suitable for one agency are not necessarily suitable for another perform- 
ing essentially different functions. The Interstate Commerce Commis- 
sion operates in a specialized field and its practices and procedures have 
evolved from long experience in carrying out the particular functions 
entrusted to it by the Congress. It annually decides over 1500 adversary 
proceedings, as well as thousands of less important matters. It employs 
over 40 per cent of all hearing examiners and it is safe to say that in 
importance, complexity and volume, its administrative work exceeds that 
of all other federal regulatory agencies combined. Revision of its pro- 
cedures and increased judicial supervision of its actions because of 
abuses encountered in other agencies would certainly be a case of the 
tail wagging the dog. 

One of the basic reasons for the success of the Interstate Commerce 
Commission has been the fact that it has been recognized as an inde- 
pendent agency and has been protected from political influences in the 
executive department as well as undue encroachment by the courts. 
In spite of the position taken by the American Bar Association it is 
significant that its Section of Public Utility Law, composed of attorneys 
who practice before such agencies as the Interstate Commerce Commis- 
sion, Federal Power Commission, Federal Communications Commission 
and Civil Aeronautics Board, has recommended vigorous opposition to 
proposals of the Hoover Commission Report on Legal Services and 
Procedures which were regarded as threats to the independence of these 
utility regulatory commissions. 

The various proposals for revision of federal administrative pro- 
cedures and practices are complex, detailed and to some extent conflict- 
ing. There are the recommendations of the Hoover Commission on Legal 
Services and Procedure and the separate recommendations of its Task 
Force. The drastic provisions of the Task Force’s proposed adminis- 
trative code and legal services act are embodied in bills such as H. R. 
6114, H. R. 6115, S. 2540 and S. 2541, now pending in Congress. There 
are the somewhat less drastic recommendations of the American Bar 
Association. But all of these proposals point in the same general direc- 
tion. 

They would deprive the Interstate Commerce Commission of control 
over its relatively simple procedures and practices and substitute for- 
malized, judicialized procedures. The I. C. C. would be required to 
abandon rules of evidence evolved to fit the issues peculiar to its pro- 
ceedings, and to apply rules of evidence and requirements of proof 
employed in civil non-jury cases in the United States District Courts. 
Court rules of evidence are ill-adapted to administrative proceedings 
which differ widely from matters tried before a District Court involving 
individual controversies between private litigants. 

Hearing officers would be entirely detached from the I. C. C. and 
under the control of an agency in the executive department. They 
would be required to render initial decisions in all formal proceedings 
regardless of the need for expediting the handling of a particular case 
In order to do substantial justice. The power to make factual decisions 
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subject to only a very limited review by the Commission would be lodged 
in the hearing officers, thus threatening the uniformity of policy which 
has always been regarded as essential to the proper administration of 
the Interstate Commerce Act. 

The power of ‘he courts over I. C. C. proceedings would be expanded, 
The well-established rule that the parties must exhaust their administra. 
tive remedies before resorting to the courts would be abrogated. The 
courts would be empowered to enjoin I. C. C. action at any stage of the 
proceedings, thus increasing the opportunity for delaying essential 
administrative relief. The scope of judicial review would be expanded, 
resulting in the substitution of the judgment of a court, inexperienced 
in transportation matters, for the experienced judgment of the I. C. ¢. 

Changes such as these would make I. C. C. regulation more complex 
and costly for all concerned. They would delay essential administrative 
action to the economic detriment of the regulated industries. They 
would destroy the uniformity of policy which is essential to the fair 
administration of the Interstate Commerce Act. Neither the fact that 
abuses of the administrative process may have occurred in other agencies 
nor the desire for uniformity in the administrative process for uni- 
formity’s sake should be permitted to force these changes on the Inter- 
state Commerce Commission and deprive it of its independent status. 
The railroad industry, as a strictly regulated industry with much at 
stake, is strenuously opposed to the establishment of a permanent Com- 
mittee on Administrative Procedure and Practice as a step toward these 
objectives. Existing committees, including the Judiciary, Government 
Operations and Interstate and Foreign Commerce Committees, are fully 
competent to handle the various matters relating to the regulatory agen- 
cies and the review of their decisions by the courts. 


May 23, 1956. 






























Commissioner J. Monroe Johnson Honored 
on His Retirement 


Members of the Commission, members of the Congress, other high 
Government officials, and several of his former colleagues on the Com- 
mission, together with some 500 of his friends both inside and outside 
the Government, gathered in the Departmental Auditorium in Wash- 
ington on Monday, June 4, to pay their respects to Commissioner J. 
Monroe Johnson on his retirement from the Commission. Not only was 


ntial Commissioner Johnson honored, but the Commission, its practitioners, 
nded, and the entire transportation industry, by the participation of a member 
need of the Supreme Court of the United States, Mr. Justice Felix Frank- 
C. C. furter, in the tribute paid to Colonel Johnson. 

nplex Chairman Anthony F. Arpaia presided at the ceremonies and 
~ative expressed his personal esteem for Colonel Johnson in the following 


remarks : 
Chairman Arpaia’s Tribute 


The dean of our Commission, Colonel J. Monroe Johnson, is termi- 
nating a 21-year career in Government service. His success in life is 























Inter- evidenced by the great number of people who value his friendship. First, 
tatus. @ [should like to acknowledge the presence of some of our special guests. 
ich at There are many. I wish that I could introduce them all in the brief 
Com- time we have, but that is impossible. 

- these I look upon the next phase of this occasion with mixed emotion. 
nment Emerson once said: 

4 ‘Friendship should be surrounded with ceremonies and respect 


and not be crushed into corners.’’ 


Giving proper tribute to a man who has left a marked imprint in 
every field of activity which he has touched would be difficult indeed 
without ceremony and respect. Especially since his endeavors have been 
varied and his life has been rich in service to his fellowman and to his 
country. 

In measuring the achievements of Colonel Johnson, no factual 
yardstick is adequate, since it would fail to take into account the color, 
the warmth, the characters, and the basic humaneness and kindness of 
the man. There are other men whose cold record of accomplishment 
might equal that of Colonel Johnson, but few who could have enriched 
the lives of those with whom he has come in contact with equal impact. 
Ishall recount his factual record when I read a letter of tribute from the 
Commission later. 

His contributions in the field of transportation have been immeasur- 
able. He has the unique distinction of serving with 23 of the 62 men 
who have been Commissioners since the I. C. C. was established in 1887. 
At this time it is fitting to appraise his qualifications as a man. Although 
he has a reputation for being direct, forceful and vigorous in word and 
action, he is never petty or intolerant. Those who know him realize 
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that behind the roar of a lion lies the tenderness of a kitten. Although 
positive, he is never obdurate. He is proud without arrogance and kind 
without being effusive. His integrity is innate. There is not a shred 
of chicanery or artifice in his makeup. His wit and cheerful disposition 
makes his companionship sought for. His remarks are terse and pungent, 
his repartee is quick. With one devasting quip, he can reduce to 
practicality a discussion which might be approaching the realm of 
metaphysics. Is it surprising then, that his friendships are durable 
and lasting and are literally spread throughout five continents? They 
include the high-born and the lowly, the rich and the poor, the educated 
and the uneducated. 

God has preserved the vigor of his body, mind and spirit. At the 
risk of being considered parochial, I would again like to quote a New 
Englander who said: ‘‘You do not count a man’s years until he has 
nothing else to count.’? For Colonel Johnson with his attributes and 
profound knowledge of transportation, there is still much to count, 
We shall miss his daily contact, his wise counsel, and his rich experience 
but are comforted to know that he will still be a good neighbor and 
friend always ready and willing to give and never asking for anything 
in return. 

I am sure that each of the Commissioners would like to pay his own 
personal tribute to Brother Johnson. [Whereupon each member of the 
Commission, in a few well-chosen words, expressed his own esteem for 
Colonel Johnson. } 

Colonel Johnson, we want to insure a continuation of your contacts 
with this Commission by conferring upon you the status of a Practitioner. 
I have here a certificate attesting to your admission to practice before 
the Commission. We are honored to have you as a member of our bar. 
It is also my privilege to present to you a scroll, signed by each of the 
present members of the Commission, your brother Commissioners. 


Text of Scroll 


‘*To the many well-deserved honors you have received over the 
years, we wish to add this expression of our esteem and affection upon 
your retirement as a Commissioner. We look upon your departure 
with regret for both personal and official reasons. Your wise and ex- 
perienced judgment, your vigorous enthusiasm, and your moral courage 
and integrity have contributed greatly to the standing of this Commis 
sion, just as these same qualities contributed so much to the nation’s 
welfare in your earlier endeavors. 

‘*Your service to your home state of South Carolina as a civil 
engineer; your service to your country as a soldier in the Spanish 
American War, as commander of a military engineer company recruited 
by you in 1916 for service on the Mexican border, and as a Colonel in 
the Rainbow Division during World War I; and as Assistant Secretary 
of Commerce under President Franklin D. Roosevelt—all of this service 
was accomplished with distinction and constitutes a major contribution 
to the security, the freedom and the economic health of the United States. 





tioner. 
before 
ar bar. 
of the 
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‘Your service as a Commissioner, including two terms as Chairman, 
and the task you performed so well during World War II as Director 
of the Office of Defense Transportation, added new luster to an already 
outstanding career. Few men contributed more to the nation’s military 
suecess in World War II than did you through your intelligent and 
expeditious handling of the many problems in transportation, both civil 
and military, that came under the Office of Defense Transportation. 
For the first time in the nation’s history, the transportation facilities 
of the country were utilized to the maximum of efficiency and met the 
extraordinary needs of a nation at war. Equally important, the job 
was done under private management. 

‘‘We know that any endeavors which you may undertake in the 
future will be as constructive and beneficial as have been your past 
endeavors. We wish you continued good health and happiness. We 
shall miss your wise counsel in our deliberations, but we hope that we 
may continue to see you often here at the Commission, as well as at the 
numerous functions where transportation men gather.’’ 


One thing more. We have decided to permit you to use permanently 
the chair which you have so honorably and competently graced for many 
years. It is a privilege to be able to present to you, on behalf of the 
Commission, the chair which you have used since you first came to the 
Commission. 

A brass plaque has been affixed to it and it says: 


**Col. J. Monroe Johnson, Commissioner, Interstate Commerce 
Commission, 1940-1956, from His Brother Commissioners with 
affection, admiration and esteem, June 1956.”’ 


Colonel Johnson, these are small, but sincere tokens of our feelings 
toward a valued and dear Brother Commissioner. 

For you and Mrs. Johnson in the years ahead, we wish you the best 
of everything—health, happiness and long life. 





MR. E. F. HAMM, JR., HONORED BY I. C. C. 


At a private luncheon on May 25 members of the Commission paid 
tribute to Mr. E. F. Hamm, Jr., for his services to the Commission. In 
expressing the gratitude of the Commission Caairman Arpaia declared 
that Mr. Hamm had ‘‘sacrificed his personal desires to the needs of the 
Commission and the Government service.”’ 

Mr. Hamm had served as the Commission’s first managing director 
from August, 1953 to September 1955. In Jamuary, at the request of 
the Commission, he returned to serve as a consaltant and acting manag- 
ing director until the appointment of Bernard F. Schmid to the post 
on May 3, 1956. 
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RETIREMENTS AT THE I. C. C. 


George J. Hall, hearing examiner in the Bureau of Formal Cases, 
on May 31, after 42 years’ service. 

Arja Morgan, Assistant Director, Bureau of Rates, Tariffs and 
Informal Cases and Chief of the Section of Informal Cases, on May 31 
after 46 years of service. 

Arthur B. A. McNerney, Examiner, Section of Informal C 
Bureau of Rates, Tariffs and Informal Cases, on May 31, after 48 years 
of service. 

Paul O. Carter, Hearing Examiner, Bureau of Formal Cases, on 
March 31, after 36 years of service. 










Organization of Divisions and Assignment of 
Work Interstate Commerce Commission 


On June 6, an announcement was made by Secretary Harold D. 


* McCoy of the following new assignments to Divisions, Bureaus and 
ae Committees of the Commission : 
on DIVISION 1 








Commissioner Kenneth H. Tuggle, Chairman, 
Commissioner Robert W. Minor, 
Commissioner Donald P. McPherson, Jr. 


DIVISION 2 


Commissioner Howard Freas, Chairman, 
Commissioner John H. Winchell, 
Commissioner Rupert L. Murphy. 


DIVISION 3 


Commissioner Owen Clarke, Chairman, 
Commissioner Everett Hutchinson, 
Commissioner Laurence K. Walrath. 




















DIVISION 4 


Commissioner Richard F. Mitchell, Chairman, 
Commissioner Owen Clarke, 
Commissioner Everett Hutchinson. 








COMMITTEE ON LEGISLATION 


Chairman Anthony F. Arpaia, Chairman,* 
Commissioner Owen Clarke, 
Commissioner Robert W. Minor. 


BUREAU OF FINANCE 
Reports through Commissioner Richard F. Mitchell. 
BUREAU OF MOTOR CARRIERS 
Reports through Commissioner Kenneth H. Tuggle. 
BUREAU OF WATER CARRIERS & FREIGHT FORWARDERS 
Reports through Commissioner Laurence K. Walrath. 











_—__ 


*Shall serve until the expiration of his term as Chairman. 


Rail Transportation 


By Joun F. Donean, Editor 


FORMAL MATTERS 
INTRASTATE FREIGHT RATES 


Arizona 


On April 11 the Commission released its report in Docket 31687 
in which it found that the present Arizona intrastate rates on ores and 
concentrates, manganese ore, livestock, lime rock, high explosives, cotton- 
seed meal, and cottonseed cake are lawful and do not cause discrimina- 
tion against interstate commerce. 

On the other hand, the Commission found that intrastate rates 
and charges on cement, pumice aggregate, volcanic cinders and sulphuric 
acid are abnormally low as compared with interstate rates and that 
discrimination resulting will be eliminated by increasing the rates on 
cement to the level authorized in Ex Parte 175 and by a 12 percent 
increase on volcanic cinders and pumice aggregate. The increases per- 
mitted in Ex Parte 168 and 175 were authorized with respect to intra- 
state rates on sulphuric acid. 





Arkansas 


On May 28 the I. C. C. released its report dated May 7, in Docket 
31660, directing that intrastate freight rates and charges in Arkansas 
on specified commodities such as sand, gravel, and related commodities, 
crushed stone, agricultural limestone, asphalt rock, stone, etc., and silica 
sand, be increased to the level of interstate rates for the same commodities 
as authorized by the Commission in Ex Parte Nos. 166, 168 and 175. 

The Commission estimated that the increased rates and charges 
covered in detail in an appendix to its report, will increase railroad 
revenues in Arkansas by approximately $1,000,000 annually. The Com- 
mission withheld issuance of an order for thirty days pending further 
action by the Arkansas Commission. 





Announcement has been made that the Michigan Commission has 
approved Ex Parte 196 increases except on intrastate movements of 
sugar beets and ex-lake coal, effective April 10, 1956, on one day’s notice. 





Montana Intrastate Express Rates 


In a report and order dated March 5 and released April 2, the 
Commission found that rates and charges of the Railway Express 
Agency, Inc. for intrastate transportation of property by express in the 
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State of Montana cause unjust discrimination against interstate com- 
merce. It further found that increases in such intrastate rates to the 
level of comparable interstate express rates would eliminate such dis- 
crimination. 





















Ex Parte 196—Increased Freight Rates—1956 

The I. C. C. announced on May 11 that it has modified its general 
freight-rate increase order of March 2, 1956, so as to limit the increase 
in rates on cotton, in bales, in carloads, to six percent subject to a 









































1 maximum of 9 cents per 100 pounds. i 
id The modification was announced in a 122-page report and order in 
n- Ex Parte No. 196, in which the Commission detailed its reasons for 
1a- authorizing the nation’s railroads to increase their freight rates generally 
by 6 percent, with specified ‘‘hold-downs’’ or lower maximum increases 
tes on certain agricultural and other commodities. 
ric Staff estimates by the I. C. C.’s Bureau of Transport Economics 
hat and Statistics indicated the railroads would have an annual increase 
on in freight revenue, based on the 1955 level of traffic, of about $473,000,- 
ent 000 as a result of the general rate increase. 
yer- 
ra. Ex Parte 196—Tap Line Increases 
On April 5 the Commission issued its nineteenth supplemental 
order in I&S Docket No. 11, the Tap Line Case, authorizing increases in 
switching charges or divisions which may be paid to tap lines as a result 
ail of increases authorized in Ex Parte 196. 
nsas PERSONNEL 
ws 1. C. C. Chairman Arpaia Appointed to Pan American Ry. Congress 
ities Anthony F. Arpaia, Chairman of the Interstate Commerce Commis- 
sion, has been appointed by President Eisenhower to be a member of 
rges the United States National Commission of the Pan American Railway 
road Congress Association. 
Com- The Pan American Railway Congress Association is composed 
rther of national governments, railway companies, both government and pri- 
vately owned, and others. Its purpose is to promote the development 
and progress of railways in the American Continent. The United States 
National Commission was organized in June, 1949, to provide partici- 
pation by the United States Government in the work of the association 
n has and to give assistance in furthering its aims. 
of 
ote 1. C. C. Managing Director 
The I. C. C. announced on May 3 the appointment of Bernard 
F, Schmid, formerly an administrative aide to the Attorney General, 
th as its Managing Director. Mr. Schmid, age 42, has served in various 
2, the Government positions for the last 22 years. He was with the South 
nee Dakota State Highway Commission from May 1933 until he entered 


United States Government service in June 1934. He was appointed a 
Deputy Administrative Assistant Attorney General in May 1954. 


Motor Transportation 
By Harry E. Boor, Editor 


Attorney, American Trucking Associations, Inc. 


U. S. Supreme Court Rules on Dressed Poultry 


In a five to four decision, the U. 8. Supreme Court held that fresh 
and frozen dressed poultry are exempt commodities in the case of East 
Texas Motor Freight Lines v. Frozen Food Express and the companion 
case Interstate Commerce Commission v. Frozen Food Express. 

The case originated when three motor common carriers filed a 
complaint with the Interstate Commerce Commission alleging that 
Frozen Food Express had been transporting fresh and frozen meats 
and fresh and frozen dressed poultry in Interstate Commerce without 
a certificate of convenience and necessity from the Interstate Commerce 
Commission. The Commission found that Frozen Food Express had been 
performing unauthorized operations and that fresh and frozen meats and 
fresh and frozen dressed poultry were not within the exemption of 
section 203(b) (6) of the Act. The case was then taken before a three- 
judge District Court which held that fresh and frozen meats are non- 
exempt commodities, however the District Court held that fresh and 
frozen dressed poultry were exempt commodities under section 203 (b) (6) 
and restrained the Interstate Commerce Commission from enforcing 
its cease and desist order with respect to poultry. The appeal to the 
United States Supreme Court did not cover the holding on fresh and 
frozen meats and was restricted to fresh and frozen dressed poultry. 
The U. 8. Supreme Court stated: ‘‘Killing, dressing, and freezing a 
chicken is certainly a change in the commodity. But it is no more drastic 
a change than the change which takes place in milk from pasteurizing, 
homogenizing, adding vitamin concentrates, standardizing and bottling. 
Yet the Commission agrees that milk so processed is not a ‘manufactured’ 
product, but falls within the meaning of the ‘agricultural’ exemption. 
The Commission also agrees that ginned cotton and cotton seed are 
exempt. But there is hardly less difference between cotton in the field 
and cotton at the gin or in the bale or between cottonseed in the field 
and cottonseed at the gin, than between a chicken in the pen and one 
that is dressed.’” The Court went on to state: ‘‘A chicken that has 
been killed and dressed is still a chicken. Removal of its feathers and 
entrails has made it ready for market. But we cannot conclude that 
this processing which merely makes a chicken marketable turns it into 
a ‘manufactured’ commodity.’’ The Supreme Court concluded: ‘‘The 
Commission is an expert in the field of transportation. And its judgment 
is entitled to great deference because of its familiarity with the con- 
ditions in the industry which it regulates. But Congress has placed 
limits on its statutory powers; and our duty on judicial review is to 
determine those limits. Those limits would be passed here if the Com- 
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mission were permitted to expand ‘manufactured’ to include such inci- 
dental processing as is involved in dressing and freezing a chicken.’’ 
Another case of far reaching importance was also decided by the 
United States Supreme Court in Frozen Food Express v. United States 
which involved interpretation to be accorded section 203 (b)(6) and 
operations of Frozen Food Express. This case dealt with the court 
reviewability of an I. C. C. order in 52-MCC 511 which listed commodities 
which the I. C. C. deemed to be exempt and others which the Commission 










































































































held to be non exempt. The lower court said that the so-called ‘‘ determi- 
A nation’? report and order of the I. C. C. was not subject to judicial 
® review. The Supreme Court, however, in an eight to one decision held 
. that the report and order are justiciable and the District Court should 
adjudicate the merits. The Court stated: ‘‘The determination by the 
. Commission that a commodity is not an exempt agricultural product 
at has an immediate and practical impact on carriers who are transporting 
- the commodities, and on shippers as well. The ‘order’ of the Commission 
me warns every carrier, who does not have authority from the Commission 
pe to transport those commodities, that it does so at the risk of incurring 
on criminal penalties, * * * Such orders of the Commission are enforceable 
- by the Courts. And wilful violation of a cease and desist order is 
ground of revocation of a certificate or permit. The determination 
a made by the Commission is not therefore abstract, theoretical, or aca- 
al demic. ’’ 
(6) 
ing U. S. Supreme Court Holds Ton-Mile Tax Lien Superior 
o to Truck Sellers Title Lien 
ani 
try. The U. S. Supreme Court recently held that a lien for a state ton- 
ga mile tax is enforceable against a seller of vehicles on credit even though 
istic the tax was incurred in part on other vehicles operated by a carrier 
ing, prior to the conditional purchase. The six to two decision was handed 
ing. down in the case of International Harvester Credit Corporation v. 
red’ Goodrich which was an appeal from New York Court of Appeals with 
tion. respect to the application of the New York weight distance tax. 
are The case arose out of purchase of two tractors from International 
field Harvester Company and one from Brockway Motor Company. The 
field purchases were on credit and from January 1952 through February 
one 1954 the carrier owned and operated at least fifteen vehicles. Under 
- has the New York state mileage tax, from January ’52 to February 54, 
and the carrier incurred tax liability of nearly $3700, when the carrier fell 
that delinquent in payments, the manufacturer repossessed the vehicles and 
into sold one in New York and the other in Massachusetts. 
‘The New York State, as of April 1954, claimed taxes due on the financed 
ment tractors for their use of the highway and the manufacturers did not 
con- dispute that the ton-mile tax was due from the carrier. Manufacturers 
laced did contest the states right to priority of lien for any part of the carrier’s 
is to tax delinquency that might exceed the amount determined by the opera- 
Com- ton of the three tractors, and the manufacturers further maintained 





that to the extent of such excess the lien would deprive them of property 
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without due process of law and violation of the Federal Constitution, 
The New York state court of appeals upheld the states claim for tax 
priority. 

The ton-mile tax law in New York specifies that amounts due are 
a lien ‘‘upon all motor vehicles’’ and ‘‘such liens shall be paramount 
to all prior liens for encumbrances of any character and to the rights 
of any holder of the legal title.’’ The U. S. Supreme Court held ‘‘New 
York has an unquestionable right to regulate the use of conditional 
sales agreements. * * * The prescribed priority of its highway tax liens 
over the rights of conditional vendors may be regarded, therefore, as in 
the nature of a supplement to the New York Uniform Conditiona) 
Sales Act.’’ 





ATA Files Comments on I. C. C. Proposed Brake Regulations 


American Trucking Associations recently filed comments on the 
proposed I. C. C. brake regulations and emphasized agreement with 
the objective of greater safety and submitted a five point trucking 
industry proposal developed in the light of experience, practicality 
and realism. It was suggested that an interim rule could be put into 
effect soon, coupled with a test program to evaluate different proposals 
received by the Commission. It is generally understood that an interim 
rule is under consideration by the I. C. C. and an early release is ex- 
pected. 

The ATA proposal recommended that the Commission require (1) 
that all tractors, regardless of age, be fitted within six months with a 
‘‘breakaway valve’’ to protect tractor brakes in event of failure of 
trailer brakes. (2) That every air-braked trailer be equipped within 
six months with a manual control to permit the driver to make emergency 
application of brakes on the trailer. (3) That within seven months 
a device be added to make emergency application of the trailer brakes 
automatically in addition to manual control. (4) That within six 
months a check valve be installed between the source of braking power 
and storage of reservoir in such manner that failure of the line between 
the two does not result in loss of the reservoir supply of braking power, 
and (5) That, as an added safeguard, future design protect against los 
of reserve braking power for the trailer in the event of a slow leak on 
the tractor or on the line from tractor to trailer, regardless of the rate 
of leak. 

The ATA presentation warned that in practice the ‘‘maintenance 
of equipment will continue to be the basic safety factor regardless of 
how many additional parts are added to the vehicle.’’ It was als 
pointed out that in attempting to comply with the ICC proposed rules 
the truck owner ‘‘must translate this complex rule into valves, relays, 
and copper tubing.’’ Expectation that thousands of small truck con- 
panies could make alterations that would produce adequate, safe and 
reliable results is unrealistic and the proposal went on to advocate that 
the ATA proposal would reduce changes in existing vehicles to 4 
minimum. 
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1. C. C. ANNOUNCES KEY PERSONNEL APPOINTMENTS FOR NEW SECTION OF 
7 OPERATING RIGHTS, BUREAU OF MOTOR CARRIERS 


The Interstate Commerce Commission announced on May 7 key 
personnel appointments in a newly-created Section of Operating Rights, 
Bureau of Motor Carriers. The new section results from consolidation 
of the Section of Certificates and the Section of Complaints of that 

u. 

——_ Paul Coyle, chief of the former Section of Complaints, was 
named Chief of the new section; Mr. B. E. Stillwell, Assistant Chief; 
Mr. Asa E. Birum, Assistant Chief for Administration; Mr. T. K. Car- 
penter, Chief, Application Petitions Review Branch; Mr. W. T. Croft, 
Chief, Applications Review Branch; Mr. R. Edwin Brady, Assistant 
Chief, Applications Review Branch; and Mr. Irving J. Raley, Chief, 
Finance Review Branch. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DrGroor, Jr. 
Chairman, Memorials Committee 


Norbert J. Brennan, Dir. of Traffic, Chrysler Corporation, Detroit, 
Michigan (3-14-56). 


J. Carter Fort, Vice-President & General Counsel, Association of Ameri- 


ean Railroads, Transportation Bldg., Washington, D. C. (5-10-56). 


Jack Garrett Scott, Attorney-at-Law, Hill Building, 839 17th St., N. W., 
Washington, D. C. (5-3-56). 


C. W. Waterman, 816 Southern Pacific Bldg., Houston, Texas. (4-9-56). 





Water Transportation 
By R. J. Mirre.Bronn, Editor 


Shipping Industry Splits on Maritime Policy Permitting ‘Double or 
Triple Tracking” on U. S. Essential Trade Routes 


The Merchant Marine Act of 1936 declares it to be the policy of 
the United States to develop and maintain an American privately owned 
and operated merchant marine sufficient to transport a substantial por. 
tion of our foreign commerce and adequate to serve the country in time 
of national emergency. 

To give effect to this declared policy of the U. S. Congress, the 
Federal Maritime Board and its predecessor the Maritime Commission, 
have established thirty two specific ‘‘essential’’ trade routes. Qualified 
American flag operators contract with the U. 8S. Government to provide 
@ maximum and minimum number of sailings on specific routes in com- 
petition with foreign flag lines. In consideration thereof the U. 8S. Gov- 
ernment pays to the American flag operator a differential operating 
subsidy per voyage, the amount of which is measured by the difference 
between the cost of manning and operating the American vessel and 
that of the foreign competitor. When the Maritime Board enters into 
contracts with more than one American Flag operator to provide sailings 
on the same designated trade route in competition with foreign lines, 
the practice is referred to as ‘‘ Double or triple tracking.’’ 

This policy of ‘‘double or triple tracking’’ was recently made the 
subject of an investigation by the House Merchant and Fisheries Com- 
mittee under the Chairmanship of Representative C. Bonner of North 
Carolina. The recently released printed transcript of these hearings 
indicates a split of opinion within the U. 8. Shipping Industry on the 
wisdom of this policy. 

Upholding the practice of ‘‘double or triple tracking’’ were the 
following : W. O. Cook of Seas Shipping Co. who expressed the view that 
no American line, subsidized or not, held a vested interest in any trade 
route; B. Bloomfield of Bloomfield Steamship Co. who averred that with 
U. S. ships carrying less than 25% of our total foreign commerce at a 
time when our foreign competitors are growing stronger on all trade 
routes, there should be no change in the present maritime policy of 
awarding operating‘subsidies to more than one American carrier ; as well 
as Messrs. E. N. W. Hunter of Pacific Argentine Brazil Line, Inc., T. E. 
Cuffee of Pacific Far East Line, Inc., A. R. Lintner of American Mail 
Line, Inc., and Jakob Isbrandtsen of Isbrandtsen Line, Inc. 

Opposing a general Policy of ‘‘double or triple tracking’’ and ad- 
hering to the opinion that each subsidy application should be decided 
on its own merits were Messrs. L. A. Lapham of Grace Line, Harry X. 
Kelly of Mississippi Shipping Co., R. M. Hicks of U. S. Lines Co., and 
G. Griswold of Gulf & South American Steamship Co., Inc. 
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Mr. S. B. Turman of Lykes Bros. Steamship Co. said that double 
or triple tracking was only justified in cases of inadequate U. S. flag 
services on a particular trade route and when the existing subsidized 
line is either unable or unwilling to render the quantity of service re- 
quired by the U. S. Government. 













1. C. C. Docket No. W-381 
Federal Barge Lines, Inc., Extension 


On April 19 the I. C. C. released the proposed report of Examiner 
Richard S. Ries in Docket W-381 (Sub-No. 5) in which it is recom- 
mended that the Commission approve an application by the Federal 
Barge Lines, Inc. for authority to extend its operation to serve between 
ports and points along the Missouri River from Sioux City, Iowa, to 


































fied Omaha, Neb. 
vide 
mi I. Cc. Cc. Docket No. W-522 (Sub No. 2) 
ting American Barge Line Company Extension—Green River 
pe The Report proposed by Examiner F. H. Schweickhardt in the 
inte above designated proceeding finds that public convenience and necessity 
in require operation by applicant as a common carrier by non-self-propelled 
ee vessels with the use of separate towing vessels in the transportation of 
; commodities generally, and by towing vessels in the performance of 
» the general towage, between ports and points along the Green River in con- 
Cem: nection with and as an extension of its presently authorized operations. 
Jorth The application went unopposed. 
rings 
7 I. C. C. Docket No. W-414 (Sub No. 1) 
e ” Ohio River Company—Extension 
that 
‘a In Docket W-414 (Sub-No. 1) the Ohio River Company has been 
- with authorized to extend its water carrier operations in the transportation 
» ata of commodities generally between ports and points along the Green, 
trade Barren, and Rough Rivers, tributaries of the Ohio River. 
icy of 
A I. C. C. Docket No. W-1062 
1 Mail Albany Barge Lines, Inc.—Common Carrier Application 
nd ad _ By its report and order of April 10, 1956, division 4 of the Com- 
ecided mission, upon reconsideration of the above application under section 
ay x 309 (e) of the Interstate Commerce Act found that public convenience 
on and necessity require the operation by Albany Barge Lines, Inc. as a 


tommon carrier by non-self-propelled vessels with the use of separate 
towing vessels in the transportation of commodities generally between 
ports and points along the Williamette River and tributaries from 
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Oregon City to Eugene, Oregon inclusive, and between those ports and 
points on the one hand, and, on the other, Point Ilwaco, Wash. and ports 
and points along the Williamette River and tributaries below Oregon 
City, except no service is authorized between Oregon City and Port. 
land, Oregon. 





I. C. C. Docket No. W-376 (Sub No. 14) 
Pan-Atlantic Steamship Corporation, Exemption Application 


Examiner Walter T. Cantrell’s recently released proposed report in 
the above proceeding recommends that the Commission should find that 
the transportation by Pan Atlantic Line of petroleum and petroleum 
products specified in the application, in bulk, between Louisiana and 
Texas ports on the one hand, and north Atlantic ports, Norfolk, Va. and 
north thereof on the other, is transportation which it is the policy of 
Congress, as declared in section 303(e)(2) of the act, to exclude from 
the provisions of Part III of the act which, by reason of the inherent 
nature of the commodities transported, their requirement of special 
equipment or their shipment in bulk, is not actually and substantially 
competitive with transportation by any common carrier subject to Parts 
I, II, or III of the act; and that the exemption of such commodities from 
regulation by order of the Commission is necessary to carry out the 
policy enunciated by the Congress. 


In addition to the rail carriers serving the territory, the application 
for the exemption order was opposed by Seatrain Lines, Inc. 





1. C. C. Docket No. 31997 
Seatrain Lines, Inc.—Ruling on Dormant Operating Rights 


In Docket 31997 Seatrain Lines, Inc., has petitioned the Commission 
to issue a declaratory order removing uncertainties which it says ‘‘have 
arisen as to the legal status of certificates issued by it to water carriers 
as to which no service has been provided for past years other than where 
the non-performance is beyond the control of the carrier.’’ Specifically 
the Commission was requested to find that the holding of valid and effee- 
tive operating rights was conditioned on the exercise of the authority to 
operate and, accordingly, where the type or nature of service contem- 
plated and authorized had not been performed, other than where the 
non-performance was beyond the control of the carrier, such operating 
rights had been forfeited and were null and void. 





I. C. C. Docket No. 30744 
American Barge Line Co. et al—Petition for Reconsideration 


By order dated May 4, in Docket 30744—entitled American Barge 
Line Company et al. v. Alabama Great Southern Railroad Company 
et al., the Commission announced the proceeding was being reopened 
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for reconsideration as a result of the opinion of the United States Su- 
preme Court in the Dixie Carriers Case decided April 23, and that oral 
argument before the Commission is scheduled for 10 a. m. (daylight 
saving time) at the office of the I. C. C. in Washington, D. C. on July 9. 





I. C. C. Docket No. 1041 (Sub No. 4) 
Isbrandtsen Company, Inc.—Temporary Authority 


The Commission through division 4 by its order of February 27, 
1956 granted the application of Isbrandtsen Co., Inc. under section 
311(a) of the Interstate Commerce Act for temporary authority to trans- 
port commodities generally from Los Angeles, Long Beach, San Pedro, 
San Diego, San Francisco, Alameda, Oakland, and Stockton, Calif., to 
New York and Philadelphia Harbors, Baltimore, Md., and Newport News 
and Norfolk, Virginia. 

The Commission order is effective from March 1, 1956 through July 
21, 1956. 





I. C. C. Docket No. W-418 (Sub No. 12) 
Weyerhaeuser Steamship Company—Temporary Authority 
The Commission’s order of March 12, 1956 authorizes the above car- 


rier applicant under section 311 (a) of the I. C. Act temporary authority 
to transport approximately 1,490,000 board feet of lumber on one voyage 
from Coos Bay, Oregon to Port Everglades, Florida. 

The Commission’s order remains in effect up to and including May 
18, 1956. 





Mississippi-Gulf Channel Act Signed by President 


With President Eisenhower’s signature, H. R. 6309 was enacted as 
Public Law No. 455. The new bill authorizes the construction of a 
second Mississippi River channel between the Gulf of Mexico and the 
Port of New Orleans, La. As amended, the new law provides authoriza- 
tion of $88 million to cover the tremendous construction project. 
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0. REGULATION 
02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 Words used in a statute must be read m context with the lan- 
guage of the entire statute. MC-C-1441, Mullen Brothers, Inc., v. Palmer 
Lines, Inc., .... M. C. C. ...., April 4, 1956, Commission. 


02.06 Legislative History 


02.06 Legislative history in connection with the 1954 amendment to 
the definition of foreign commerce reviewed in construing section 203 (a) 
(11) of the Act. MC-94107, Sub 1, Vancouver Airline Limousines, Ltd., 
Ext.—Charter Operations, .... M. C. C. ...., March 28, 1956, Div. 1. 


02.2 Interstate and Foreign Commerce 
02.23 Local Part of Through Movement 


02.23 While the loading rack for tank trucks is located in Nebraska, 
the tank farm is partly in Nebraska and partly in Iowa. When the product 
is pumped from a tank in Iowa it begins a movement in interstate commerce 
even though there is no connection with the prior pipe line movement and 
authority is required to conduct the motor portion of the operation which 
is within Nebraska because the carrier does not have control over the selec- 


tion of the tank. MC-107098, Sub 5, Doris M. Richling Ext.—Nebraska, 
March 23, 1956, Div. 1. 


02.23 It appears that the shipments will be under a continuing in- 
tention, from the inception of the rail movement from origins without Wash- 
ington to ultimate destinations in Washington, and the distribution by appli- 
cants from Spokane to those destinations is part of the through movements 
in interstate commerce. MC-110252, Sub 25, James J. Williams, Inc., Ext. 
—Washington, .... M. C. C. ...., March 23, 1956, Div. 1. 


02.24 Interrupted Through Movement 


02.24 The evidence did not indicate any real continuity of movement 
and thus will not support a finding that transportation of petroleum prod- 
ucts from pipeline terminals to destinations located in the same State as the 
terminals is interstate commerce. Nor does the fact that demurrage is 
charged on products in storage over 30 days alter the basic character of 


the operation. MC-107098, Sub 5, Doris M. Richling Ext.—Nebraska, March 
23, 1956, Div. 1. 


02.24 Subsequent distribution by motor carriers of petroleum products 
which had previously been transported in interstate commerce by pipeline 
and placed in storage tanks, without further movement across a State line, 
is intrastate commerce. 63 M. C. C. 313 and 63 M. C. C. 353. A proposal 
to handle the traffic on the basis of joint through rates with the pipeline 
will not justify a contrary conclusion. MC-110252, Sub 25, James J. 


= Inc., Ext.—Washington, M. C. C. --, March 23, 1956, 
iv. 1. 


02.24 Storage or not at the pipeline terminal is important, although 
not in all cases controlling on the interstate-intrastate character of a par- 
ticular movement. Knowledge of the shipper as to the ultimate destination 
or not and nature of the storage facility as a transfer facility only or as a 
Warehouse are important factors to consider. Compare 63 M. C. C. 313. 
MC-92988, Sub 78, Eldon Miller, Inc., Ext.—lIowa, March 22, 1956, Div. 1. 


02.24 The proposed transportation of petroleum products which pre- 
viously have been transported in interstate commerce by pipeline and placed 
im storage tanks for substantial periods at the pipeline terminal for subse- 
quent distribution to points in the same State found not shown to be part 
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of a continuous movement in interstate commerce. 63 M. C. C. 318; 63 
C. C. 358. Conclusion is without prejudice to any different conclusion which 
may be reached in the pending investigation in Ex Parte MC-48. MO-105217, 


Sub 27, Rice Truck Lines Ext.—Spokane, Wash., March 15, 1956, Div. 1. 04. 
02.24 Carload shipments move by tank cars from Delaware to Thomas- 
ville, Ga., and subsequent distribution to points in Georgia is made by motor me 
tank vehicles. The shipper has no knowledge of the ultimate destination |  %° 
when the rail shipment is made and there is no continuing intent to have fro 
the shipment move continuously to any specific point beyond Thomasville and 
or as promptly as practicable to any particular consignee. The rail tank be 
car serves as a company storage tank at demurrage charges awaiting receipt Con 
or processing of customer orders. The facts negative the conception of a 441 
continuing movement in interstate commerce. MO-95540, Sub 263, Watkins —s 
Motor Lines, Inc., Ext.—Resin Glue, .... M. C. C. ...., May 3, 1956, Div. 1, mis 
02.25 International Movement 04.§ 
02.25 Motion to dismiss on ground that proposed round-trip charter 
operations from Canada through points in the United States do not come pos 


within the definition of foreign commerce under section 203 (a) (11) of the h 
Act, denied. MC-94107, Sub 1, Vancouver Airline Limousines, Ltd., Ext.— -_ 


Charter Operations, .... M. C. C. ...., March 28, 1956, Div. 1. ne 

02.25 The Commission may not prescribe future rates to or from points that 
in Canada, but may issue a cease-and-desist order prohibiting United States poin 
carriers from participating in unlawful rates to or from such points. 293 Ltd 
I. C. C. 773. No. 31650, Chas. H. Lilly Co. v. Great Northern Ry. Co., .... - 
I.C. C. ...., April 30, 1956, Div. 2. 

04. Exempt Operations 
04.0 Agricultural 

04.00 Scope 11.81 

04.00 The inbound movement of whole peas requires no authority : 
as that commodity is exempt under the provisions of section 203 (b) (6). dies 


Authority is required, however, for the outbound movement of split peas, 
as that commodity has been processed at the transit point. When the split the d 
peas are moved in mixed shipments with whole peas, beans or lentils, author- 320 
ity must also be held for transportation of the latter. MO-55905, Sub 72, M R. 
West Coast Fast Freight, Inc., Ext.—Intermediate and Off-Route Points, , 
March 20, 1956, Div. 1. 11.86 

04.00 Transportation of fresh cut flowers falls within the partial 1 
exemption provided by section 206 (b) (6) of the Act if no other property to aw 
and no passengers are transported on the vehicle for compensation. There- past s 
fore, no authority is needed for its transportation in interstate commerte tion o 
unless transported in a vehicle with non-exempt commodities. MC-667, Trans 





Sub 2, Rose Kahan and Meyer Kahan Ext.—Cut Flowers, .... M.C.C....., 

April 30, 1956, Div. 1. 

04.01 Semi-Processed Plants 11.90 
04.01 Seeds which are screened, sized and sometimes sprayed with 1 


insecticide, found exempt under section 203 (b) (6) of the Act. See 52 court 
M. C. C. 511, 542-543. MO-115822, J. M. Blythe Common Carrier Applica- the co 


tion, .... M.C. C. ...., March 20, 1956, Div. 1. MC. 
04.5 Terminal Area Operations Fn 
04.53 Water from t 


04.53 Since applicant’s water carrier affiliate is not subject to part limitat 
III of the Act, pick-up and delivery operations performed for it within its 
terminal area at any port are not within the exemption provided by section 
202 (c) of the Act and accordingly must be authorized. MC-114346, Sub 
1, Trans-Caribbean Motor Transport, Inc., Common Carrier Application, 
«oes MLC. C. ...., March 38, 1966, Div. 1. 
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04.9 Operations Within a Single State 


04.90 Generally 

04.90 A carrier may lawfully conduct operations in interstate com- 
merce entirely within a State without authority from the Commission under 
section 206 (a) (1) of the Act, only to the extent that it holds authority 
from the appropriate State regulatory body to conduct intrastate operations, 
and any other or additional interstate operations if conducted by it would 
be beyond the scope of the exemption in the proviso and would require 
Commission approval. 3 M. C. C. 497; 35 F. Supp. 136; 7 M. C. C. 437; 
44M. C. C. 325, 328; 54 M.C. C. 21,102. 1 &S M-7668, Operating Authority 
—South Florida Freightways, Inc., .... M. C. C. ...., May 7, 1956, Com- 
mission. 


04.91 To Canada or Mexico 


04.91 A round-trip charter operation through points in the United 
States which begins and ends in a foreign country constitutes foreign com- 
merce if it is the purpose of any passenger or passengers transported in 
such operation to visit en route a point in the United States for pleasure, 
sightseeing, business or other reason. 24 M. C. C. 19. Administrative 
Ruling No. 30 of the Bureau of Motor Carriers distinguished on the ground 
that the situation there described does not cover a service to or from any 
point in the United States. MC-94107, Sub 1, Vancouver Airline Limousines, 
Ltd., Ext.—Charter Operations, .... M. C. C. ...., March 28, 1956, Div. 1. 


1. PROCEDURE 


11. Proceedings 


11.8 Reparation 
11.81 Rail—Generally 


11.81 The evidence does not support a finding that the articles in 
the shipments were of the descriptions and weights submitted by the com- 
plainants. An award of reparation upon inconclusive evidence would open 
the door to collusion, fraud and rebating. See 266 I. C. C. 313, 316, 319- 
320. No. 81707, Massman Construction Co. v. Minneapolis, St. P. & S. Ste. 
MLR. Oo, .... LC. C. ...., April 18, 1956, Div. 3. 


11.86 Motor Carriers 


11.86 Although the Act does not confer power upon the Commission 
to award reparation in respect of unlawful motor carrier rates charged on 
past shipments, it does have authority to make an administrative determina- 
tion of the lawfulness of such rates. MO-C-1748, Schaefer, Inc. v. Hennepin 
Transportation Co., .... M. C. C. ...., April 4, 1956, Div. 2. 


11.9 Limitation of Reparation Actions 
11.90 Jurisdiction 


11.90 The question as to whether the reparation suit was filed in 
court within the limitation period is one peculiarly within the domain of 
the court. MC-C-17438, Schaefer, Inc. v. Hennepin Transportation Co., .... 
M.C.C. ...., April 4, 1956, Div. 2. 


11.90 The limitation provisions of section 204a (2) deal with over- 
charges, whereas the question dealt with herein involves damages arising 
from the collection of an unreasonable motor carrier rate. The statute of 
limitation in the jurisdiction in which complainant filed an action at law 
is controlling. MC-C-1717, Ritefit Mfg. Co. v. Holland Motor Express, Inc., 

-M.C.C. ...., April 30, 1956, Div. 2. 
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11.92 Beginning of Period 

11.92 If any of the shipments included in the informal complaint as 
amended were delivered or tendered for delivery more than two years prior 
to the filing thereof, they are barred by the statute. No. 31650, Chas. H, 
Lilly Co. v. Great Northern Ry. Co., .... I. C. C. ...., April 30, 1956, 
Div. 2. 


11.94 Toll of Statute 

11.94 More than two years had elapsed from the time certain of the 
shipments were made in 1952 to the time the complaint was filed in January 
1955. The complainants state that claims for overcharges were made to 
the carriers and that the carriers disallowed the claims, which would have 
had the effect of extending the statutory period by six months, but no 
specific dates are shown of record. No. 31707, Massman Construction Co, 
v. Minneapolis, St. P. & S. Ste. M. R. Co., .... I. C. C. ...., April 12, 1956, 
Div. 2. 

11.94 “The mere statement that the claims were seasonably filed 
without disclosing the filing date is not sufficient to toll the statute.” 178 
I. C. C. 450, 452. Compliance with the limitation provisions of section 16 
(3) of the Act is jurisdictional and the complainant must affirmatively show 
that the statute has been complied with. 286 I. C. C. 575. No. 31581, 
Tractor and Equipment Co., Inc. v. Alabama Great Southern R. Co., ... 
I. C. C. ...., March 21, 1956, Div. 2. 


13. Pleading 


13.3 Petitions 


13.31 Investigation 

13.31 Exceptions filed include a petition seeking consolidation of 
the instant proceeding with a section 5 application and requesting that an 
investigation be instituted with respect to alleged control or management 
in a common interest of applicants and others in violation of section 5 of 
the Act. Denied without prejudice to filing separately appropriate complaint 
or petition as provided in section 5 (7) of the Act. MOC-F-5749, Charles G. 
Chilberg and Clifford J. O. Nelson—Control—R. A. Byrnes, Inc., May 15, 
1956, Div. 4. 


13.4 Motions 
18.42 To Strike Irrevelant Matter in Pleading 


13.42 A motion by the defendant to strike this new evidence and 
other new evidence in the complainant’s reply is granted. No. 31639, 
Corneli Seed Co. v. Atlantic Coast Line R. Co., .... I. C. C. ...., March 
27, 1956, Div. 2. 


13.42 Protestants filed a motion to strike as hearsay or as new matter 
certain statements in respondent’s reply concerning shipments by rail and 
concerning intervening publication of the rates under investigation by a 
competing motor carrier. The former is offered in rebuttal to the pro- 
testant’s evidence and was not information in the respondent’s possession 
when the initial statement of facts was filed, and the latter is a matter of 
public record. Motion overruled. I & S M-6631, Alcoholic Liquors— 
Louisville, Ky., to New York State, .... M. C. C. ...., April 20, 1956, 
Div. 2. 


13.7 Amendments 
13.72 At Hearing 
13.72 At the hearing the proponent and supporting shipper indicated 
a willingness to have the proposed minimum of 15,000 pounds increased to 
20,000 pounds. This is in effect a modification of the proposal and will be 
so regarded. I & S M-7630, Wool Cloth—New England to Philadelphia, 
Pa., .... M.C.C. ...., April 19, 1856, Div. 3. 
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13.72 Assuming that as a practical matter some amendments which 
proaden an application only in insignificant respects may still be allowed 
at a hearing, it is clear that General Practice Rule 1.240 (a) definitely 
forbids all amendments which unduly or significantly broaden the scope of 
an application and the rule is mandatory in its prohibition of such amend- 
ments. The Board had no discretion in the matter and its rulings allowing 
the broadening amendment are overruled. MOC-80430, Sub 64, Gateway 
Transportation Co., Ext.—Badger Ordnance Works and Camp McCoy, May 
3, 1956, Div. 1. 

13.72 The application was amended at the hearing to broaden the 
commodity description to include glycols. It does not appear that any 
carriers would be materially affected by the amendment. The constant 
changes and discoveries in the type of business sought to be served make 
the broader commodity description more adapted to the supporting shipper’s 
present and future transportation requirements. A grant of authority 
broader than sought is in a proper case within the Commission’s power. 
See 322 U. S. 1. MC-113779, Sub 14, York Interstate Trucking, Inc., Ext.— 
Glycols From Orange, Tex., May 8, 1956, Div. 1. 

13.73 To Conform to Proof 

13.73 No surprise was manifested at the hearing and no objection 
raised to the receipt of evidence which more precisely places the site of 
shipment at a plant a short distance from the point named in the applica- 
tion, but not within its commercial zone. Application considered amended 
to include the plant site. MC-102567, Sub 49, Earl Clarence Gibbon Ext.— 
Waskom, Tex., March 23, 1956, Div. 1. 


14. Process & Notice 


14.2 Upon Applications 

14.22 Who May Complain 

14.22 Two interveners not notified of the hearing, although they had 
requested notice thereof, contend that they were deprived of their opportunity 
to advance evidence without due process of law and that therefore the 
recommended order is null and void. Inasmuch as they obtained a copy 
of the transcript, filed exceptions, and their operations have been fully 
considered, they have not been substantially prejudiced. It is significant 
that they have not asked for a further hearing. MC-929838, Sub 92, Eldon 


Miller, Inc., Ext.—Cement, Feed, and Fertilizer In the Mid-West, April 27, 
1956, Div. 1. 


14.3. Upon Petition 
14.30 Generally 


14.30 Request of certain railroad petitioners that the petition of the 
Board of Trade of Kansas City, Mo., not be considered because of failure 
to serve copies of the petition on these respondents is denied. The issues 
in the two petitions are similar and most of the petitioning railroads received 
copies of the Board’s petition. The petitions were heard on a consolidated 
tecord. No. 17000, Rate Structure Investigation, Part 7, Grain and Grain 
Products within the Western District and for Export, .... I. C. C. ..... 
March 5, 1956, Commission. 


15. Parties 


15.0 Necessary Parties 
15.08 Applicants 
15.03 In section 5 motor carrier proceedings, once the controlling 
carrier becomes owner of the stock of the carrier to be merged, not even 


the latter need be a joint party applicant. The merger phase is between 
Greyhound and its wholly-owned subsidiary and they are the only necessary 
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and proper parties. Thus the railroad which controlled the subsidiary prior 
to acquisition of the stock by a need not be a party. MO-F.5714, 
The Greyhound Corp.—Control and Merger—Maine Central Transportatiog 
Co., April 5, 1956, Div. 4. 


15.1 Proper Parties 


15.11 Complainants 


15.11 Motor carrier tariff bureaus are proper parties in proceedings 
before the Commission. See 42 M. C. C. 425. MC-C-1558, Eastern Centra] 
Motor page Association, Inc. v. Transamerican Freight Lines, Inc., ..,. 

, May 9, 1956, Div. 2. 


15.16 Protestants 


15.16 Under General Practice Rule 71, an appearance made in behalf 
of a carrier conference is proper. 1&8 M-7098, Confectionery—Hershey to 
We Vas « vos e-G. ©. , April 18, 1956, Div. 2. 

15.16 The protesting motor carrier associations are proper parties in 
interest in this contract carrier application proceeding. Compare 41 M.C.C. 
165 and 43 M. C. C. 555, 556. MC-114981, George Harvey Corp. Contract 
Carrier Application, March 27, 1956, Div. 1. 


15.3 Vicarious Representatives 
15.82 Rate Bureau 


15.32 As to the respondent’s contention that the motor carrier asso- 
ciation, a protestant, should not be allowed to participate in this proceeding 
since it did not show that it is authorized to represent any specifically-named 
carriers which would be affected by the proposed rates and thus establish a 
bona fide interest herein, section 216 (e) of the Act provides that any per- 
son may complain about a proposed motor common carrier rate, and the 
definition of “person’”’ includes corporations, associations, and personal rep- 
resentatives thereof. The contention is not sustained. 

Various Commodities—Shirks Motor Express Corp., .... M 
April 30, 1956, Div. 3. 

15.82 The bureau is attempting to act in a representative capacity 
which is explicitly forbidden by rule 7 of the Rules of Practice. 62 M.C.C. 
866. See 218 I. C. C. 162, 163. Request for reopening and further a 
denied. I & S M-6815, Rubber Accelerators—Wyandotte, Mich., to Louis 
ville, .... M. C. C. , April 3, 1956, Div. 3. 


16. Proof 


16.2 Burden of Proof 

16.21 Complaints 

16.21 The complainant has the burden of establishing the exact nature 
of the articles shipped. MC-C-1708, Electric Equipment Co. v. Transameri 
can Freight Lines, Inc., .... M. C. C. ...., April 4, 1956, Div. 2. 

16.21 An allegation or contention by complainant must be established 
by clear and sufficient evidence even though the defendant introduces 20 
evidence. No. 81707, Massman Construction Co. v. Minneapolis, St. P. & 
8S. Ste. M. R. Co., .... I. C. C. , April 12, 1956, Div. 2. 


16.23 I & S Proceedings 

16.23 The respondent has the burden of proof as provided by section 
216 (g) of the Act. I & S M-7227, Fresh Meats—Dubuaue, Iowa to Com, 
Tnee., Bs GBs Ba sss Ee OG , April 3, 1956, Div. 3. 

To same effect: 

I & S M-7224, Proportional Class Rates—Chicago and Indiana, 
M. C. C. , April 5, 1956, Div. 2. 

1és M-6815, Rubber Accelerators—Wyandotte, Mich. to Louisville, 

~ oe Ge , April 3, 1956, Div. 3. 
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16.23 The respondents evidently assume that they have met their 





























a statutory burden by making reference to identical rates established by com- 
aM, petitors and by alleging that the proposed rate is compensatory. However, 
ation mere allegations are not sufficient to support a favorable finding. It should 
be shown by the evidence of respondents’ operating costs or rate comparisons 
that the proposed rate is compensatory. I & 8 M-7247, Candy—Chicago, Ill. 

to Fargo, N. Dak., .... M. C. C. ...., April 13, 1956, Div. 2. 
16.23 The burden of proof is upon respondents. I & S M-7235, 

dings Rubber—Baltimore and New York City to Central Territory, .... M. C. C. 

tral _..+, April 13, 1956, Div. 3. 

meri 16.29 Burden of Going Forward 
16.29 Section 216 (g) of the Act imposes the burden of proof upon a 
motor carrier proposing a change in its rates, etc., but the respondent’s rates 
pehalt were already in effect when the Commission instituted the investigation. 
ney to No one appeared at the hearing in behalf of one of the two respondents. 
The procedural obligation to go forward with the production of evidence 

‘les in imposed by General Practice Rule 74 applies regardless of where the burden 

.C.C. of proof rests; however, it cannot be construed as creating a burden of 

mtract proof where none exists. MC-C-1817, Brass, Bronze, Copper Rods—N. J. 
& N. Y. to Warren, Ohio, .... M. C. C. ...., May 10, 1956, Div. 3. 

16.3 Official Notice 
16.84 Commission Proceedings 

. 16.34 Official notice must be taken of all outstanding grants of 

proce authority at the present time, including grants to certain motor carriers 

oie made since the hearings on the applications herein. MC-9895, Sub 81, R. B. 

—~ “Dick” Wilson, Inc., Ext.—Nebraska, .... M. C. C. ...., April 19, 1956, 

nd the Div. 1. 

vf 16.4 Witnesses 

LS came 16.40 Competency 

16.40 The fact that an unqualified witness believes his statements to 

capacity § ve true adds nothing to their value. 279 I. C. C. 347, 350; 293 I. C. C. 325. 

M. C. C. Objection sustained. I & S M-6815, Rubber Accelerators—wW yandotte, Mich. 

hearing, § to Louisville, .... M. C. C. ...., April 3, 1956, Div. 3. 

» Louie 16.40 The public witness was qualified to testify as to the needs of the 
shipper beyond the territory for which he is regional sales manager because 
the record shows that he was authorized by his company to testify and was 
in fact cognizant of all transportation requirements. The test of qualification 
is not the position held in the company but rather whether he is in a position 
to know and whether, in fact, he does know whereof he speaks. MO-4405, 

»'ahte Sub 265, Dealers Transit, Inc., Ext.—Athens, N. Y., March 26, 1956, Div. 1. 

t na 

16.5 Testimony 

tablished 16.50 Competency 

duces 10 16.50 Evidence was offered by a witness who had managed a dock at 

st. P. & § Saginaw, Mich. and served as captain of lake vessels transporting sulphur 
to the effect that sulphur could be transferred by the consignee at Detroit 
from barge to rail for 25 cents a gross ton rather than respondents’ figure 
cf 45 cents, based upon his experience as to the cost of transferring scrap 

yy sectiol § iron at the Saginaw dock where no sulphur is terminated. The witness’ 
to Comm» § knowledge of the operations and costs of the consignee was insufficient to 
enable him to make a reasonably accurate estimate, and the ruling by the 
Examiner that the evidence was inadmissible is sustained. I & S 6364, 
na, Sulphur—Chicago, Ill. to Detroit, Mich., .... I. C. C. ...., April 11, 


1956, Div. 2. 
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16.50 The witness has had 28 years’ traffic experience, and is an as- 
sistant manager in the commerce department and a member of the standing 
rate committee of the respondent association. The testimony concerns mat- 
ters within the scope of his official duties. The operating cost evidence js 
based upon proponent’s 1953 annual report filed with the Commission. Tp 
the extent that the names of shippers and consignees and the existence or 
lack of rail sidings at their places of business are dealt with, the objection 
is sustained; in other respects, it is overruled. I & S M-6631, Alcoholic 
Liquors—Louisville, Ky., to New York State, .... M. C. C. ...., April 20, 
1956, Div. 2 


16.52 Verified Statements 


16.52 Statements made without attestation and affidavit by a person 
having knowledge of the facts as required by General Practice Rule 50 are 
objectionable on that ground and will not be considered. 

Ice-Making Machinery—Michigan to New York, N. Y., . 
March 7, 1956, Div. 2. 

16.52 The facts referred to are matters subject to verification by in- 
spection of the defendants’ tariffs and were admitted to be substantially 
correct. The contention that absence of an affirmative statement in the 
General Practice Rule 50 affidavit, to the effect that affiant has knowledge 
of the facts stated, requires dismissal is not sustained. MC-C-1736, Schaefer, 
Inc. v. Red Star Transit, Inc., et al., .... M. C. C. ...., April 17, 1956, 
Div. 3. 


16.52 The complainant’s failure to comply with the attestation re- 
quirements of General Practice Rule 50 does not require dismissal as a 
matter of law because the pertinent rates may be verified by reference to 
public tariffs on file and defendants agreed that complainant’s presentation 
of factual matters is ‘‘substantially correct.” MC-C-1717, Ritefit Mfg. Corp, 
v. Holland Motor Express, .... M. C. C. ...., May 10, 1956, Div. 2. 

To same effect: 


MC-C-1719, Northwestern Auto Parts Co. v. Security Cartage Co., Inc., 
.. M.C.C. ...., May 10, 1956, Div. 2. 


16.6 Documents 


16.65 Private Documents 


16.65 The board was correct in sustaining applicant’s objections to 
questions relating to the terms of applicant’s contract with the supporting 
shipper. 11M. C. C. 693. MC-87857, Sub 26, Brinks Inc. Ext.—Kentucky, 
March 14, 1956, Div. 1. 


16.7 Admissibility 


16.70 Generally 


16.70 The examiner properly ruled that objections by rail protestants 
te evidence relating to rail in-transit time of 5 to 7 days from and to named 
points went to its weight rather than to its admissibility. MC-92983, Sub 
104, Eldon Miller, Inc., Ext.—Syrups, March 29, 1956, Div. 1. 


16.70 Since the reason for seeking relief from Commission orders 
entered in 205 I. C. C. 301 is to establish reduced rates, the manner in 
which the rates are to be computed as well as their proposed level are ma- 
terial to the issues presented. Objections to evidence relating to the pro 
posed rates were properly overruled. No. 17000, Rate Structure Investiga 
tion, Part 7, Grain and Grain Products Within the Western District and for 
Export, .... I. C. C. ...., March 5, 1956, Commission. 


16.75 Hearsay 


16.75 The use of cost data from the annual report of a railroad and 
managerial cost statements compiled therefrom by its research bureau cannot 
be rejected on the ground that it is hearsay. The annual report is a signed 
and sworn statement by officers of the carrier directly responsible for the 
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keeping of records necessary for the compilation of the report. As such, 
data in annual reports are accepted as correct and further substantiation is 
not required. No. 31576, Consolidated Produce Co., Ltd. v. Southern Pacific 
Co, .... 1. C. C. ...., April 20, 1956, Div. 2. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Because of inaccuracies or omissions in the exhibits, they are 
open to conflicting interpretations and therefore are not entitled to be given 
full weight. MC-F-5714, The Greyhound Corp.—Control and Merger— 
Maine Central Transportation Co., April 5, 1956, Div. 4. 

16.80 Applicant’s president was subjected to extensive cross-examina- 
tion and the evidence adduced must be appraised in the light of the candor 
and demeanor of the witness himself. MC-31444, Sub 40, Schreiber Truck- 
ing Co., Inc., Ext.—Alternate Routes, .... M. C. C. ...., April 9, 1956, 
Commission. 


17. Hearing 
17.0 Requisites 
17.02 Formal Hearing 


17.02 Definition or redefinition of commercial zone limits is “‘rule- 
making” within the meaning of section 2 (c) of the Administrative Pro- 
cedure Act, which under section 4 of that Act lawfully can be accomplished 


without a formal hearing. Ex Parte MC-37, Commercial Zones and Terminal 
Areas (New Orleans, La., Commercial Zone), .... M. C. C. ...., April 18, 
1956, Div. 1. 


17.2 Motions 
17.20 Generally 


17.20 Following the receipt of the statements of facts by both parties, 
the respondent filed a petition that the proceeding be “vacated” on the 
ground that the rates under investigation had been established to the same 
destinations by a competitor. Considered as a petition to vacate the order 
of suspension, it was not seasonably filed under the special rules governing 
procedure before the Board of Suspension. Considered as a petition to 
discontinue the proceeding, the ground stated does not provide sufficient 
cause for discontinuance prior to a determination of the merits on the basis 
of the evidence submitted. The petition is denied. I & S M-6631, Alcoholic 


Liquors—Louisville, Ky., to New York State, .... M. C. C. ...., April 20, 
1956, Div. 2. 


17.20 Pursuant to oral motions made at the hearing by two of the 
three defendants that they be dismissed as parties defendant and upon ad- 
vice of no objection by the complainant’s counsel, the two carriers were 
dismissed. No. 31665, United States Security Warehouse v. Central of 
Georgia Ry. Co., .... I. C. C. ...., May 1, 1956, Div. 2. 


17.4 Reception of Evidence 
17.40 Generally 


17.40 In answer to a question raised in the recommended report and 
since filing exceptions, applicant filed an affidavit to the effect that indi- 
viduals in control of another carrier have divested themselves of all interest 
in or control over applicant. Although such affidavit is not properly of 
record, it will be given effect subject to the right of any interested party 
who may be prejudiced by such action to file an appropriate petition. MC- 


te te Poe Packers Xpress, Inc., Common Carrier Application, May 10, 
» Div. 1. 
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17.40 The phrase “public convenience and necessity” has been given 
a broad construction by the courts, which recognizes the Commission’s neeg 
for liberality in the receipt of evidence, thereby preserving a flexibility essen. 
tial to regulation in the public interest. Compare 64 M. C. C. 299. The 
board heard evidence that applicant had been granted intrastate authority 
conditioned upon its obtaining interstate certificates. This evidence, though 
properly received, is not the basis of findings here. MO-115197, American 
Transport, Inc., Common Carrier Application, May 1, 1956, Div. 1. 


17.42 Objection 


17.42 Applicant promised to provide opposing counsel with copies of 
certain exhibits, but failed to comply with this promise. Motion to strike 
the exhibits granted. MC-115352, Sub 1, Reginald H. Rediker Common 
Carrier Application, April 26, 1956, Div. 1. 


17.48 Rulings 


17.43 The contention was made by the respondent that the similarity 
of the transportation characteristics of furniture and furniture parts and of 
games and toys warrants like ratings. Although there is no proof of sucha 
similarity, the indicated level of rates on furniture is admissible evidence, 
and the examiner’s overruling of the objection thereto is sustained. I &§ 
6497, Freight Forwarder Traffic in Official Territory, .... I. C. C. ...., 
May 9, 1956, Div. 3. 


17.43 The objection to the examiner’s ruling allowing the Geneva 
shipper to testify on behalf of another shipper at Auburn, who is his cousin 
and former partner, was properly overruled because the witness had per- 
sonal knowledge of the material facts testified to and was authorized to ap 
pear for the Auburn shipper. MO-110270, Sub 4, Beverage Transport, 
Ext.—Geneva-Hornell, April 23, 1956, Div. 1. 


17.43 In connection with the appraisal of the right-of-way, the exami- 
ner ruled at the hearing that the applicant’s witnesses were not required to 
disclose the value of individual parcels because of the adverse effect such 
disclosure would have on the applicant’s acquisition of unpledged parcels. 
Such information was considered a trade secret. For the same reason, the 
witnesses were not required to divulge the name of the local person who 
assisted the applicant’s engineer in arriving at land values. The examiner's 
ruling was proper and there was no denial of due process of law. 282 
I. C. C. 741. Applicant’s value estimate does not appear to be unreasonably 
low. F. D. 18848, Alabama Great Southern R. Co. Construction, .... I. C.C. 

, May 10, 1956, Div. 4. 


17.45 Exceptions to Ruling 


17.45 The contention that certain exhibits should have been received 
in evidence is well taken. These exhibits show that opposing motor carriers 
have increased their tonnage and revenues steadily over a long period of 
years, whereas petitioner’s tonnage and revenues have decreased in recent 
years. MC-61438, Kansas City Southern Transport Co., Inc., Common Car 
rier Application, .... M. C. C. , April 10, 1956, Commission. 


17.49 Waiver of Objections 


17.49 In exceptions, the defendants invoke for the first time the argu 
ment that the complaint should have been dismissed ‘“‘as a matter of law,” 
since the complainant allegedly failed to comply with General Practice Rule 
50, and more particularly the absence of any affirmative statement in the 
affidavit that the affiant has knowledge of the facts stated. The defendants’ 
objection was not timely filed. _MC-C-1727, Schaefer, Inc. v. Wilson Motor 
Transit, .... M. C. C. , April 5, 1956, Div. 2. 


17.49 The protestants raised no objection to the cost evidence whet 
it was offered in the respondent’s reply memorandum. The objection made 
in the exceptions comes too late. The cost data may be considered. 1&8 
M-6826, Metal Articles—Bayway to Schenectady, .... M. C. C. ...., April 
25, 1956, Div. 2. 
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17.5 Argumentation 


17.58 Propriety 

17.53 Motion to strike portions of respondent counsel’s argument as 
mere conclusions having no foundation in the evidence of record granted. 
1 & S M-7247, Candy—Chicago, Ill., to Fargo, N. Dak., .... M. C. C. ...., 
April 13, 1956, Div. 2. 


18. Decisions 


18.0 Generally 


18.02 Related Proceedings in Single Report 

18.02 Petition for joint consideration of the issues herein and those 
in pending related proceedings in a consolidated report denied because the 
jssues are not so interrelated geographically, economically or otherwise as 
to impel joint consideration and determination, with a delay in the instant 
proceeding which has been pending since May 1954. In 327 U. S. 515, the 
court recognized that consolidation is a matter for Commission discretion. 
MC-F-5714, The Greyhound Corp.—Control and Merger—Maine Central 
Transportation Co., April 5, 1956, Div. 4. 

18.02 Obviously, these two applications must be decided together 
since both were filed at about the same time for similar authority and were 
heard on successive days by the same joint board, and in both cases the 
same shipper-evidence was presented by the Army and the same opposing 
evidence by protestant rail carriers. MC-80430, Sub 64, Gateway Transpor- 
tation Co. Ext.—Badger Ordnance Works and Camp McCoy, May 3, 1956, 
Div. 1. 


18.2 Initial or Recommended 
18.21 By Joint Board 


18.21 Amendment to eliminate certain Indiana points from the appli- 
cation was offered at the hearing, but neither accepted nor refused by the 
joint board. Acceptance of the amendment would have removed the instant 
proceeding from the board’s jurisdiction as then constituted. The territory 
sought to be deleted was included in the report. MOC-55811, Sub 284, 
Trucking, Inc., Ext.——-Foodstuffs—Collinsville, Il., to Indiana, April 6, 1956, 
Div. 1. 

18.21 The recommendation of the joint board is in no way controlling 
upon the Commission. MO-47038, Sub 12, Graham Ship-By-Truck Co., Ext. 
—Natural Storage Cave, March 27, 1956, Div. 1. 


18.3 Exceptions 
1882 Form & Content 


18.32 Motion to strike certain new evidence in the exceptions is 
granted. i & S M-7088, Ice-Making Machinery—Michigan to New York, 
N.Y.,.... M.C.C. ...., March 7, 1956, Div. 2. 

18.32 Normally new evidence included in exceptions is not properly a 
part of the record and is not entitled to consideration. Here, however, no 
carrier opposed the application, no oral hearing was held and the application 
ig Supported wholly by verified statements. The additional verified state- 
ments will be considered without prejudice to the rights of any interested 
person who may be adversely affected to file an appropriate petition. MC- 
95376, Sub 1, Floyd Willey Ext.—Specified Commodities, May 1, 1956, Div. 1. 
18.33 Replies 


18.33 No exceptions were filed by applicant as to the denial to points 
ina certain county. Applicant’s assertions concerning the partial denial in 
its reply to protestant’s exceptions are improper and hence need not be 


further considered. MC-36874, Sub 1, David Gold, Ext.—Off Route Points, 
April 6, 1956, Div. 1. 
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18.35 Defective 


18.35 Motion to strike exhibits attached to protestant’s exceptions 
granted because applicant would be deprived of the privilege of cross exami- 
nation to determine their validity if they were received. MC-52704, Sub 32, 
Glenn McClendon Ext.—Mississippi, March 26, 1956, Div. 1. 


18.35 Since the exceptions which challenge the examiner’s statement 
of facts in certain respects, do not, as required by the General Practice 
Rules, supply a corrected statement, they are entitled to little consideration, 
Nevertheless, they have been considered and no material error has been 
found. MC-115279, Morris Shapiro Common Carrier Application, May 11, 
1956, Div. 1. 


18.35 Late tendered exceptions accepted as a petition for reconsidera- 
tion and proceeding reopened. MC-115129, Lawrence A. Porter Common 
Carrier Application, March 15, 1956, Div. 1. 


18.4 Final 
18.44 Res Judicata 


18.44 Although the factual situation here is similar to that in the 
former proceeding, the allegations of law violations are somewhat different, 
and for that reason the doctrine of res judicata is inapplicable. No. 31460, 
Houston Belt & Terminal Ry. Co. v. Texas & N. O. R. Co., .... 1.C. C....., 
April 3, 1956, Div. 3. 


18.5 Reconsideration 
18.52 Petition For 


18.52 Petition for reconsideration filed with additional verified state- 
ments of fact during the time allowed for exceptions was premature and 
was accepted as exceptions to the board’s report. MC-95376, Sub 1, Floyd 
Willey Ext.—Specified Commodities, May 1, 1956, Div. 1. 


18.57 Reopening 


18.57 In exceptions, a defendant requests another opportunity to de- 
fend its commodity rates. Several continuances were granted prior to the 
hearing, and more than 19 months elapsed between the date the complaint 
was filed and the date the hearing was held. The defendant had ample 
time to prepare a proper defense and the request is denied. MC-C-1549, 
Middlewest Motor Freight Bureau v. J. L. Querner et al., .... M. C. C. 
«ee, May 8, 1956, Div. 2. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.06 Restriction Upon Duration 


20.06 Although all of the commodities granted herein do not fall 
within the term “dangerous explosives,” since they are so closely allied and 
move to the same project, the grant is conditioned to expire within a period 
expiring five years from the effective date. 64 M. C. C. 299. MOC-76032, 
Sub 73, Navajo Freight Lines, Inc., Ext.—Los Alamos, N. Mex., 

M. C. C. ...., April 9, 1956, Div. 1. 


20.06 Insofar as the certificate granted authorizes the transportation 
of dangerous explosives, it will be conditioned to provide for termination 
at the expiration of 5 years from the date thereof. 64 M. C. C. 299. MOC- 
107626, Sub 5, Las Vegas—Needles—Phoenix Truck Line, Inc., Ext— 
Mercury, Nevada, April 11, 1956, Div. 1. 
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20.06 To grant a certificate conditioned to expire upon a specified 
date 5 years hence would serve no useful purpose here since the result of 
expiration of the authority to transport explosives over the route sought 
herein would not be a cessation of the operation but merely a return to a 
more hazardous gateway. There is no proposal to institute a new or essen- 
tially different operation. MC-52920, Sub 18, Pacific Highway Transport, 
Inc., Ext.—Grand Mound, .... M. C. C. ...., April 19, 1956, Div. 1. 


20.08 Restriction Upon Service 


20.08 The Commission cannot restrict applicant’s service to the ship- 
per which it names for it can substitute or add contracts within the scope 
of the permit. Section 209 (b) of the Act. See 19 M. C. C. 475. MC-87857, 
Sub 26, Brink’s, Inc. Ext.—Kentucky, March 14, 1956, Div. 1. 

20.08 There is no practicable way under the Act of limiting a contract 
carrier to the service of a single shipper. MC-115462, Frank Churillo Con- 
tract Carrier Application, May 16, 1956, Div. 1. 

20.08 Applicant will not be authorized to transport property as both 
a contract and private or exempt carrier at the same time in the same vehicle. 
MC-115444, W. G. Riedel, Jr., Contract Carrier Application, May 16, 1956, 
Div. 1. 


20.1 When Interstate Franchise Required 
20.11 Non-Carrier Operations 


20.11 A “common carrier by motor vehicle” is defined as one which 
holds itself out to the general public to engage in the interstate transporta- 
tion of passengers or property for compensation. Applicant has authority 
to transport the property involved and it does not need a passenger certifi- 
cate for the incidental free transportation of guards. MO-35628, Sub 192, 
Interstate Motor Freight System Ext.—Passengers, .... M. C. C. . 
March 22, 1956, Div. 1. 


20.18 Intrastate Operations 


20.13 There is no showing that the operation proposed from Milwaukee 
to points in Wisconsin is interstate in character and it must be considered 
as not subject to the jurisdiction of the Commission. MC-115348, Sub 1, 
Bee Line, Inc., Contract Carrier Application, March 27, 1956, Div. 1. 


20.18 When trucks are loaded from racks located in Nebraska, the 
products are drawn from tanks in Nebraska or Iowa. Since the carrier does 
not have any control over the tank from which the shipment will be drawn, 
authority from the Commission is required for movement from the rack to 
destinations in Nebraska. MC-896383, Sub 9, Gerald E. Staack, Ext.— 
Nebraska, April 27, 1956, Div. 1. 


20.15 New Railroad Operations 


20.15 The proposed construction would constitute an invasion of terri- 
tory served by other carriers as originally defined in 270 U. S. 266. It is 
not an industrial spur, the construction of which is permissible under Sec- 
tion 1 (22) of the Act without securing a certificate of necessity from the 
Commission (226 F. 2d 958), but is an extension of a line of railroad within 
the meaning of section 1 (18) of the Act and within the Commission’s juris- 
diction. F. D. 18848, Alabama Great Southern R. Co. Construction, . 
ILC. C. ...., May 10, 1956, Div. 4. 


20.18 Territorial Commerce 


20.18 The need for applicant’s proposed operations to and from points 
in Puerto Rico involves the determination of matters over which the Com- 
mission has no jurisdiction. By specific legislative enactment, it was de- 
clared that the Act shall not apply to Puerto Rico, 48 USCA 751. MC- 
114346, Sub 1, Trans-Caribbean Motor Transport, Inc., Common Carrier 
Application, .... M. C. C. ...+, March 28, 1956, Div. 1. 


op 
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20.2 Administrative Policies 
20.22 Limited Term Certificates and Permits 


20.22 If a limited-term certificate were issued for transportation of 
explosives over the proposed route, applicant could at the expiration thereof 
serve the points involved under its present authority to serve off-route points, 
Thus a limited term certificate would not accomplish the purpose intended in 
64 M. C. C. 299, and no specific time limit is placed on the grant. Mc. 
59077, Sub 27, Inland Motor Freight, Ext.—Umatilla, Oregon-Kennewick, 
Wash., .... M.C. C. ...., May 3, 1956, Div. 1. 


20.22 A five-year limited-term certificate authorizing transport of 
dangerous explosives granted so that the carrier’s safety record may be 
reviewed when and if renewal of such operating authority is sought. 64 
M. C. C. 299. MOC-80430, Sub 64, Gateway Transportation Co. Ext.—Badger 
Ordnance Works and Camp McOoy, May 3, 1956, Div. 1. 


20.3 Conflicting Applications 


20.31 Priority 


20.31 Authority duplicative of that recently granted to two opposing 
carriers excluded from the grant herein because it was not shown that the 
proposed service is required in addition to that now available. MC-! 

Sub 100, Eldon Miller, Inc., Ext.—Louisiana, Mo., March 13, 1956, Div. 1, 


20.82 Home Territory 


20.32 Since the points of service sought can be presently served by 
applicant in the title proceeding, granting authority to do directly what can 
now be done indirectly is justified. MC-9895, Sub 81, R. B. “Dick” Wilson, 
Inc., Ext.—Nebraska, .... M. C. C. ...., April 19, 1956, Div. 1. 


20.32 The equities favor the carrier which now has authority to operate 
from the origin point to points in the destination State and that carrier 
should be authorized to expand present service to embrace all points in that 
State north of a specified highway. MC-50002, Sub 21, T. Clarence Bridge 
and Henry W. Bridge Extension—Sidney and North Platte, Nebr., .... 
M. C.C. ...., April 19, 1956, Div. 1. 


20.32 Protestant’s application to serve the same points, more than 
175 miles from St. Marks, was denied. Applicant here is already serving 
points within 175 miles whereas the protestant had no such authority. 
Granted. MC-1033878, Sub 45, Petroleum Carrier Corp. Ext.—St. Marks, 
Fla., April 30, 1956, Div. 1. 


20.32 The shipper’s need for service is not so extensive that it is 
necessary to authorize the service of carriers not now serving the immediate 
area of the involved plant site. MO-2962, Sub 18, A. & H. Truck Line, Ext. 
-—Gypsum Co., Near Shoals, Ind., April 30, 1956, Div. 1. 


20.34 Multiple Authority 


20.34 Under the national transportation policy the Commission is 
required “to promote safe, adequate, economical, and efficient service and 
foster sound economic conditions in transportation and among the several 
carriers,” and in so doing, grants of authority must be matched against the 
public need for adequate motor carrier service, which presents a problem 
in determining the quantum of service needed to serve the areas here in- 
volved and the number of carriers that should be authorized to supply such 
need. MC-9895, Sub-81, R. B. ‘‘Dick’’ Wilson, Inc., Ext.—Nebraska, ...- 
M.C.C. ...., April 19, 1956, Div. 1. 

20.34 The Commission has subscribed to the theory of competitive 
service in determining the quantum of service needed from these points of 
origin to points in the destination States. MC-9895, Sub 81, R. B. “Dick’ 
Wilson, Inc., Ext.—Nebraska, .... M. C. C. ...., April 19, 1956, Div. 1. 
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20.34 Applicants hold extensive territorial authority to engage in 
operations identical to those proposed from other origins and inevitably 
occasions will arise when the equipment of one will be totally committed to 
other assignments and it will be an advantage to shipper to have the pro- 
posed service of the other available. MOC-108998, Sub 57, Morgan Drive- 
Away, Inc., Ext.—Wichita, Kans., .... M. C. C. ...., May 16, 1956, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 In the case of grants not restricted by reference to any estab- 
lished commodity list, resort may be had to the usual meanings in commerce 
and industry, as well as academic definitions. MC-C-1674, Sims Motor 
Transport Lines, Inc., Revocation of Certificate, .... M. C. C. ...., March 
13, 1956, Div. 1. 


21.00 Normally, if a certificate or permit in question is clear and 
unambiguous on its face, the language itself must be construed without 
reference to its antecedents or any extraneous matters. Route and area 
descriptions, as used in certificates and permits, however, have no meaning 
until they are considered with and applied geographically to an official map 
of the area involved. MC-C-1788, Jones Truck Lines, Inc.—Investigation 
and Revocation of Certificate, .... M. C. C. ...., March 13, 1956, Div. 1. 





21.01 Ambiguous Authority 


21.01 In construing motor carrier authority, consideration may prop- 
erly be given to the record upon which such authority was granted and other 
extraneous matters only if the authority itself is indefinite or ambiguous. 
If not patently indefinite or ambiguous, it must be construed according to 
its terms regardless of what may have been intended. MC-C-1674, Sims 
Motor Transport Lines, Inc., Revocation of Certificate, .... M. C. C. 
March 13, 1956, Div. 1. 


21.01 Found that the phrase ‘“‘without restriction’’ as used in that 
portion of petitioner’s certificate authorizing the transportation of general 
commodities, with certain exceptions, between two named points, serving 
certain intermediate points’’ subject to a restriction ‘‘and all other inter- 
mediate points” and specified off-route points “‘without restriction’ applies 
only to the points and not to the commodities. MO-76032, Sub 78, Navajo 
rears Lines, Inc., Ext.—Los Alamos, N. Mex., .... M. C. C. ...., April 
, ~: see 


21.02 Duplication 


21.02 To the extent the authority granted herein is duplicative of that 
now held by applicant, it shall be construed as conferring but one operating 
tight. MC-51661, Sub 32, H. Earl Pitzer Ext.—Canned Goods and Other 
Commodities, March 13, 1956, Div. 1. 


21.02 To the extent that the authority granted herein duplicated any 
rights already held by applicant, it should not be construed to confer more 
than one operating right. MC-113586, Sub 2, Bernard Piliaskas Ext.— 
New York City, March 28, 1956, Div. 1. 

To same effect: 

MC-102616, Sub 591, Coastal Tank Lines, Inc., Ext.—Riverview, Ohio, 
March 23, 1956, Div. 1. 

? MC-110698, Sub 17, Miller Motor Line of North Carolina, Inc., Ext.— 
New York, .... M. C. C. ...., March 29, 1956, Div. 1. 

21.02 To the extent that the authority granted herein duplicates any 
tow held by applicant, it shall not be construed as conferring more than 
one operating right. MC-107626, Sub 5, Las Vegas—Needles—Phoenix 
Truck Line, Inc., Ext.—Mercury, Nevada, April 11, 1956, Div. 1. 








I. C. C. PRACTITIONERS’ JOURNAL 





21.1 Type of Operation 
21.11 Common Carrier 


21.11 Although applicant specializes in the transportation of the cop- 
sidered commodities and derives most of his revenue therefrom, the evidence 
also shows that revenue is derived from other authorized operations and he 
holds himself out to serve the public. Thus, he will provide a common 
carrier service. MC-52704, Sub 32, Glenn McClendon Ext.—Mississippi, 
March 26, 1956, Div. 1. 


21.13 Contract Carrier 


21.13 Without specialization either in the nature of the physical opera- 
tion or in respect of the shippers served, contract carriage cannot be found 
to exist. 31M. C.C. 705. MC-114230, Paul M. Gillmor Co. Common Carrier 
Application, .... M. C. C. ...., March 29, 1956, Div. 1. 


21.2 Dual Operations 
21.21 Public & Private 


21.21 Although, except for good cause shown, authority is not granted 
for performance of private and for-hire transportation in the same vehicle 
at the same time, it is doubtful whether the Commission has authority to 
impose a restriction against the combining of exempt private carriage and 
exempt for-hire carriage. MC-115322, J. M. Blythe Common Carrier Appli- 
cation, .... M. C. C. ...., March 20, 1956, Div. 1. 

21.21 Transfer of applicant’s private boat business to a corporation 
will merely be a formal change because presumably applicant will own or at 
least control the corporation and will also be sole owner of the trucking 
firm for which authority is sought herein. If the application is granted, 
applicant would be transporting boats from the supporting shipper as a 
for-hire carrier in one direction and in the reverse direction the same or 
similar commodities in private carriage for the corporation. The private 
operations would tend to assure applicant of a balanced operation, accom- 
panied by lower solicitation, overhead, and management costs than incurred 
by fully regulated carriers, and these advantages would enable him to com- 
pete on more than even terms with existing common carriers in the area. 
By dealing in the same commodities in public and private operations, the 
possibilities of discriminatory and unfair practices would be very great. 
Denied. MC-115318, Sub 1, Charles G. Mack Contract Carrier Application, 
April 23, 1956, Div. 1. 

21.21 The Commission has disapproved on numerous occasions, as 
being contrary to the public interest and sound policy, a combination of 
private and for-hire operations, and has declined to authorize for-hire opera- 
tions which are intended to be conducted merely as a side line or as a return 
haul for private-carrier operations. On the other hand, where small, rela- 
tively unimportant operations are involved and where there is little possi- 
bility that any undesirable practices or detrimental results would follow, 
approval has been given, on occasion, to combined private-public operations. 
The instant operation is within the latter group. MC-115623, L. E. Gartin 
and John L. Gartin Common Carrier Application, May 16, 1956, Div. 1. 

21.21 In the Geraci case, 7 M. C. C. 369, the applicant proposed to 
transport in one direction as a contract carrier and, in the reverse direction, 
his own fruits and vegetables. That case is not controlling here in that 
applicant proposes to operate as a contract carrier in both directions and its 
private operation is separate. Issuance of a permit approved. MO-115444, 
W. G. Riedel, Jr., Contract Carrier Application, May 16, 1956, Div. 1. 


21.22 Common & Contract 


21.22 Dual operations by applicant as a motor common carrier and by 
its president as a motor contract carrier approved because it is improbable 
that they would serve the same shippers due to the difference in the character 
of their respective operations. MCO-107515, Sub 161, Refrigerated Transport 
Co., Inc., Ext.—Amarillo, Tex., March 23, 1956, Div. 1. 
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21.22 Holding by applicant of its present certificate and the permit 
herein authorized would be inconsistent with the public interest and the 
national transportation policy. Findings conditioned upon applicant’s re- 
quest for cancellation of its motor common carrier authority. MC-115348, 
Sub 1, Bee Line, Inc., Contract Carrier Application, March 27, 1956, Div. 1. 


21.22 Holding by two brothers, as partners, of a certificate and by 
applicant corporation, which is controlled by those brothers, of a permit 
granted herein found consistent with the public interest and the national 
transportation policy because the operations are necessarily separate and the 
trailers are constructed for the separate specialized uses. MO-11185, Sub 84, 
J-T Transport Co., Inc., Ext.—Airplane Parts, April 19, 1956, Div. 1. 


21.22 Holding by applicant of a permit to the extent authorized herein 
and of a certificate authorizing operation in the same general territory 
found consistent with the public interest and the national transportation 
policy because the opportunities for discrimination which section 210 of the 
Act is designed to prevent are not present to any material degree. MC- 
15167, Sub 16, Paul F. Cullum Ext.—Ohio, .... M.C.C. ...., May 1, 1956, 
Div. 1. 


21.3 Routes Operated 


21.31 Regular Routes 


21.31 The Commission may not properly forbid the use of regular 
routes for unscheduled operations. MC-72442, Sub 4, Akers Motor Lines, 
Inc., Ext.—Regular Routes, March 20, 1956, Div. 1. 


21.4 Jjoinder of Authority 


21.40 Generally 


21.40 The propriety of tacking or joinder of the three routes acquired 
by the defendant in separate transfer proceedings, is dependent upon 
whether transferors had the right to interchange traffic at points common to 
their operating rights as distinguished from the matter of whether such in- 
terchange actually occurred or was contemplated at any time prior to the 
acquisitions by defendant. Compare 35 M. C. C. 88; 39 M.C.C. 11. MOC-C- 
1706, Consolidated Freightways, Inc., et al. v. Lenzmeier, Inc., .... M. C. C. 
...-, April 2, 1956, Div. 1. 


21.40 As to any routes which lawfully may be tacked or joined, 
authority to perform through service between points on such routes accrues 
to the holder without specific grant. MC-C-1706, Consolidated Freightways, 
Inc. v. Lenzmeier, Inc., .... M. C. C. ...., April 2, 1956, Div. 1. 


21.40 Separate grants of unrestricted regular routes, irregular routes 
or combinations of both, may be tacked. The essential requirements are 
(1) there must be a common point of service, (2) physical operation ac- 
tually must be rendered through the common point, and (3) the character 
of each authorized service must be preserved. 53 M. C. C. 684, 686. The 
common points in that case include off-route points. There must be “good 
faith” line haul operation over the regular route to which the off-route 
points are appurtenant. 62 M. C. C. 261. MO-C-1706, Consolidated Freight- 
ways, Inc, v. Lenzmeier, Inc., .... M. C. C. ...., April 2, 1956, Div. 1. 


21.40 If authority were granted to the extent described, in addition 
to applicant’s present authority, it would enable establishment of the sought 
lon-radial operations over circuitous routes. Grant accordingly conditioned 
upon surrender of authority now held. MC-23445, Sub 3, Community & 
Johnson Corp. Ext.—Non-Radial Authority, May 3, 1956, Div. 1. 


21.41 Radial Cross-Hauls 


21.41 The operation of ‘circle runs’ by an irregular-route carrier 
within its radial area is permissible provided that no service is rendered 
+ hee points in the radial area by cross-hauling. MC-110166, Sub 11, 


ie Die —— Transportation, Inc., Ext.—Alternate Route, April 30, 
, Div. 1. 
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21.42 Restrictions 


21.42 It is not the Commission’s general practice to impose a restric. 
tion against interchange in grants of authority to motor common carriers. 
MC-107515, Sub 154, Refrigerated Transport Co., Inc., Ext.—Packinghonse 
Products, March 14, 1956, Div. 1. 

21.42 Unless there is some valid reason for restricting an operating 
authority against tacking or joinder, it has not been the practice to do go, 
MC-110698, Sub 17, Miller Motor Line of North Carolina, Inc., Ext.—New 
York, .... M.C.C. ...., March 29, 1956, Div. 1. 


21.42 The right of a carrier to operate over all combinations of its 
operating rights unless specially restricted in its certificate is well settled, 
The Commission’s right to impose restrictions against joinder where war- 
ranted is equally well established. MC-102616, Sub 591, Coastal Tank Lines, 
Inc., Ext.—Riverview, Ohio, March 23, 1956, Div. 1. 

21.42 Restriction to origin point warranted to prevent applicant from 
joining with a local carrier to provide service through that point, in the 
interest of opposing carriers. MC-107295, Sub 45, Pre-Fab Transit Co., Ext. 
—Pipe from Wooster, Ohio, April 6, 1956, Div. 1. 

21.42 On reconsideration, authority to serve an off-route point in 
New Mexico restricted to traffic moving to or from points beyond Sante Fe, 
New Mexico, construed to prohibit interchange with connecting carriers at 
that point, for interstate traffic must be to or from points beyond Santa Fe. 
The contrary interpretation reversed herein is meaningless and would serve 
no useful purpose. MC-76082, Sub 73, Navajo Freight Lines, Inc., Ext.— 
Los Alamos, New Mexico, .... M. C. C. ...., April 9, 1956, Div. 1. 


21.5 Points Authorized 
21.51 “To or From” Restrictions 


21.51 The words “to and from” named points denotes both pick-up and 
delivery, and ‘“‘without restriction” means no limitation whatsoever in 
service. MC-108158, Sub 29, Mid-Continent Freight Lines, Inc., Ext.— 
Regular Routes, March 12, 1956, Div. 1. 

21.51 A restriction in connection with the movement of dangerous 
explosives to and from a named point, although justified, is inappropriately 
framed. A restriction prohibiting movements originating at or destined to 
that point is more suitable, and will not preclude applicant from interchang- 
ing with other carriers serving that gateway nor in any other way enlarge 
or diminish the intended effect of the board’s findings. MO-107626, Sub 5, 
Las Vegas—Needles—Phoenix Truck Line, Inc., Ext.—Mercury, Nevada, 
April 11, 1956, Div. 1. 


21.53 Cities 


21.53 Brooklyn, a suburb of and contiguous to Cleveland, is an in- 
corporated municipality, and as such may be properly designated as an 
origin point. Such designation does not amount to the naming of a plant 
site. MC-102616, Sub 591, Coastal Tank Lines, Inc., Ext.—Riverview, Ohio, 
March 23, 1956, Div. 1. 


21.54 Specified Plants 


21.54 Authority granted restricted to the plant site. MO-7768, Sub 
10, A. J. Weigand, Inc., Ext.—Dover, Ohio to Pennsylvania Points, March 
20, 1956, Div. 1. 


21.54 Restriction to service of shipper’s plant sites allowed. MC- 
<<. Sub 14, Ourtis Keal Transport Co., Inc., Ext.—Cleveland, March 20, 
1956, Div. 1. 

21.54 The pit operations described are not confined to single locations 
and shippers will best be served by a carrier with territorial authorities 
so that it can transport the sand and gravel to particular pits as needed. 
Authority defined on a county basis. MC-95876, Sub 1, Floyd Willey Ext. 
—Specified Commodities, May 1, 1956, Div. 1. 
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21.54 Although motor carrier service is not ordinarily confined by the 
Commission to plant sites, exceptions have been made. See MC-107227, Sub 
14,51 M. C. C. 812. Applicant here proposes to operate as a contract carrier 
and would serve one consignee who obtains malt beverages from one brewery. 
Service limited to the plant site of that brewery. MO-115444, W. G. Riedel, 
Jr., Contract Carrier Application, May 16, 1956, Div. 1. 


21.55 Indefinite Locations 


21.55 Limitation of the authority granted to “oil and gas fields” is 
indefinite and unnecessary since the commodity description herein is sufficient 
to limit the scope of the proposed operation in accord with the needs of the 
industry. MC-115276, Charles O. Ingmire Common Carrier Application, 
March 22, 1956, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 New England type town found not a “municipality’’ within the 
meaning of section 203 (b) (8) of the Act nor a “municipality” all of which, 
under the findings in 46 M. C. C. 665, may be included in the commercial 
zone Of an adjacent city merely because part of it is so included. MO-O-1441, 
Mullen Brothers, Inc. v. Palmer Lines, Inc., .... . CC. , April 4, 
1956, Commission. 


21.56 Military establishments generally and Fort Lee, Virginia in 
particular, found not to be “‘municipalities” with commercial zones adjacent 
thereto within the contemplation of section 203 (b) (8) of the Act or 
“unincorporated urban communities” as contemplated by prior reports herein 
adjacent to which motor carriers may establish terminal areas. Ex Parte 
MO-37, Commercial Zones and Terminal Areas, .... M. C. C. , March 
13, 1956, Div. 1. 


21.56 Definition or redefinition of commercial zone limits is “rule 
making” within the meaning of section 2 (c) of the Administrative Pro- 
cedure Act, which under section 4 of that Act lawfully can be accomplished 
without a formal hearing. Ex Parte MC-87, Commercial Zones and 
Areas (New Orleans, La., Commercial Zone), .... M. C. C. , April 
18, 1956, Div. 1. 


21.57 Commercial Zone Formula 


21.57 Certificate authorizing service at Fort Lee, Virginia, construed 
and found not to authorize service at points within any area outside of and 
adjacent to such military establishment. MO-44128, The Transport Corpora- 
agg Interpretation of Certificate, .... M. C. C. ...., March 13, 1956, 

v. 1. 


21.57 Authority to serve within six miles of a point includes only 
that portion of a nearby town which lies within six miles of the named point. 
See 54 M. C. C. 21, 93 and 48 M. C. C. 637. MOC-76082, Sub 73, Navajo 
Freight Lines, Inc., Ext.—Los Alamos, New Mexico, .... M. C. C. 
April 9, 1956, Div. 1. 


ees 


21.57 Applicant’s authority to serve Bayway, N. J., is confined to 
that point and does not include Newark or any other point, whether within 
or outside of Elizabeth, beyond the territorial limits of Bayway. 54 M. C. C. 
21,95. MOC-15167, Sub 16, Paul F. Cullum Ext.—Ohio, .... M. C. 

May 1, 1956, Div. 1. 


21.57 The defendant’s authority to serve Las Vegas in regular-route 
service is ‘restricted to traffic moving to or from points other than those in 
California,” but its authority to serve North Las Vegas is not restricted and 
under the findings in 54 M. C. C. 21, defendant may render service at all 
Points in the commercial zone of North Las Vegas, which embraces Las 
Vegas, as an incident to its line-haul regular-route operations to and from 


* ee ees 
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points in California. The Terminal Area case, 54 M. C. C. 21, effective ip 
July 1952, enlarged the defendant’s authority beyond the scope intended 
by the Division in its 1946 grant. On reconsideration, interpretation modi- 
fied. Prior reports 54 M. C. C. 279; 63 M. C. C. 528. MO-O-1079, Fleetlines, 
Inc. v. Arrowhead Freight Lines, Ltd., .... M. C. C. ...., May 8, 1956, 
Div. 1. 


21.57 A motor carrier holding authority to serve a specific point 
may serve all points within the commercial zone of such point, with certain 
exceptions. 54 M. C. C. 21. MOC-C-1079, Fleetlines, Inc., v. Arrowhead 
Freight Lines, Ltd., .... M.C.C. ...., May 8, 1956, Div. 1. 

21.57 Authority to serve New York City carries with it the right to 
serve points in the commercial (exempt) zone thereof as originally described 
in 1 M. C. C. 665. See 54 M. C. C. 21; 61 M. C. C. 9. MO-115279, 
Morris Shapiro Common Carrier Application, May 11, 1956, Div. 1. 

21.58 Commercial Zones—Application 


21.58 The right to serve Brooklyn, a suburb contiguous to Cleveland, 
includes the right to serve Cleveland but not all other points in the Cleveland 
commercial zone. See 54 M. C. C. 21. MC-102616, Sub 591, Coastal Tank 
Lines, Inc., Ext.—Riverview, Ohio, March 23, 1956, Div. 1. 


21.58 Treaties between the United States and Canada which provide 
that there will be no discrimination practiced against the citizens of the 
respective countries in the movement of commerce “subject always to the 
laws and statutes of the two countries, respectively,’’ do not conflict with 
the determination that the commercial zone exemption is not applicable 
between two contiguous municipalities, only one of which is located in the 
United States, and that appropriate authority is required to conduct motor 
carrier operations, in foreign commerce, between such municipality in the 
United States and the international boundary. 46 M. C. C. 665. MO-114955, 
Sub 1, Herbert E. Wilson Common Carrier Application, .... M. C.C....., 
April 19, 1956, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Two areas, by virtue of their increasingly dense industrializa- 
tion, their community of interest with New Orleans, and the amount of 
traffic moving between such areas and New Orleans, are, as an economic 
fact, within the commercial zone of New Orleans and that commercial zone 
will be redefined to include them. On the other hand, certain plants located 
from 12 to 22 miles from the New Orleans city limits are not within its 
commercial zone because of the great distance of these plants from the 
commercial zone as presently defined, and the separation of these plants 
from the zone and from each other by industry-free areas. Ex Parte MC-37, 
Commercial Zones and Terminal Areas (New Orleans, La., Commercial 
Zone), .... M.C.C....., April 18, 1956, Div. 1. 


21.59 National City, Ill., is within the commercial zone of East St. 
Louis, Ill., and authority to serve the latter includes the right to serve 
National City. MC-115628, L. E. Gartin and John L. Gartin Common Carrier 
Application, May 16, 1956, Div. 1. 


21.6 Equipment Operated 
21.65 Vehicles 
21.65 Ordinary trucks are not commodities which require special 
equipment as that term is used in motor carrier operating authorities. 62 


M. C. C. 539. MC-80887, Sub 179, Kenosha Auto Transport Corp. Ext.— 
Littleton, Colo., May 3, 1956, Div. 1. 


21.68 Leased Equipment 


21.68 When a person leases equipment to a shipper and allows drivers 
to be transferred to the shipper’s payroll for transportation of property in 
interstate commerce, the arrangement must be bona fide and not a subterfuge 
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to avoid lawful regulation. Control must pass to lessee and drivers must 
become its bona fide employees. Private carriers are subject to safety regu- 
lations. MC-115414, George H. Nashold, Jr., Contract Carrier Application, 
March 8, 1956, Div. 1. 


21.68 ‘Authorized carriers’ as that term is defined in the Commission’s 
leasing rules are not permitted to rent equipment with drivers to shippers. 
MC-88390, Sub 1, Frank A. Pfaff Ext.—Nine States, May 1, 1956, Div. 1. 


21.7 Service Authorized 
21.70 Generally 


21.70 Proposed restriction to “expedited service,’”’ being an isolated 
relative term would be impossible to enforce or even define in terms of 
motor carrier operational practices. MO-36874, Sub 1, David Gold, Ext.— 
Off Route Points, April 6, 1956, Div. 1. 


21.70 It is the extent of the transportation service actually to be 
performed, rather than the origin and destination of the shipment being 
transported, which determines the scope of the authority required by the 
carrier. MC-67020, Sub 4, Seattle Transfer Co. Ext.—Express, April 30, 
1956, Div. 1. 


21.71 Class of Patrons 


21.71 Authority limited to the particular class of shippers to be served, 
namely, persons who operate wholesale and retail bakeries, of merchandise 
dealt in by them except frozen foods, canned goods and flour. See 19 M. 
C.C. 475. MC-110358, Sub 2, Duncannon Transportation Co., Ext.—Buffalo, 
March 21, 1956, Div. 1. 


21.72 Kind of Shipment 


21.72 Shipments which have been rejected by the consignee because 
damaged in transit or for any other reason, may be returned to origin by 
the carrier having them in its possession without specific authority, provided 
such service is covered by an appropriate tariff provision. However, ship- 
ments which have been accepted by a consignee and which such consignee 
later desires, because of non-saleability or for any other reason to return 
(reship) to the original consignor, may not be transported on return without 
authority. Authority granted to return empty skids and defective ship- 
ments which have been accepted. MO-114981, George Harvey Corp. Con- 
tract Carrier Application, March 27, 1956, Div. 1. 


21.72 There are distinct differences between carriers of ordinary 
freight and those engaged in express service. Important characteristics and 
incidents of bona fide express service by property carriers transporting 
general commodities described briefly. MC-42405, Sub 5, Mistletoe Express 
Service, Ext.—Dallas, Texas, April 5, 1956, Div. 1. 


21.72 Trailers designed to be drawn by passenger automobiles are 
not within authority to haul commodities the transportation of which, 
because of size or weight, requires the use of special equipment or handling. 
The transportation of such trailers does not necessitate or require the use 
of such equipment. 64 M. C. C. 229, 238. See also 62 M. C. C. 539, 541. 
MC-103998, Sub 57, Morgan Drive-Away, Inc., Ext.—Wichita, Kans., .... 
M.C.C. ...., May 16, 1956, Div. 1. 


21.72 Authority to transport “commodities, the transportation of 
which, because of size or weight, requires the use of special equipment, or 
handling” does not include trailers, trailer chassis, and accessories and 
equipment therefor. See 62 M. C. C. 325. MOC-21684, Sub 18, Charles E. 


ee Inc., Ext.—Gregg County Texas, .... M. C. C. ...., May 3, 1956, 
v. 1. 
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21.77 Auxiliary & Supplemental Rail Service 


21.77 Restriction that movements to or from points in certain counties 
shall not be in piggy-back service combined with the general restriction 
that operations be confined to shipments which have had or will have a 
prior or subsequent movement by rail. MO-31378, Sub 1, W. C. 

Inc., Ext.—Brick, March 30, 1956, Div. 1. 


21.77 Restriction limiting service authorized to the transportation 
of shipments having had a prior movement by rail found appropriate, 
MO-929838, Sub 78, Eldon Miller, Inc., Ext.—lIowa, March 22, 1956, Diy. 1. 


21.77 Authority conditioned to insure that applicant’s motor carrier 
service will be auxiliary to —_ Be seam of railroad service. MC-20080, 
Sub 1, Maskelyne Transfer and Storage, Inc., Ext.—Motor-For-Rail Service, 
Pre ye » March 23. 1956, Div. 1. 


21.78 Substituted Service 


21.78 In conjunction with the transportation of less-than-carload ship- 
ments, substituted service, rather than constituting a new service, is in effect 
a substitution of a more efficient for less efficient means of transportation, 
MO-20080, Sub 1, Maskelyne Transfer and Storage, Inc., Ext.—Motor-For. 
Rail Service, .... M. C. , March 23, 1956, Div. 1. 


21.78 On further hearing, key point conditions in petitioner’s certif- 
cate modified. Prior reports 10 M. C. C. 221, 28 M. C. C. 5, 33 M. C. C. 565, 
and 42 M. C. C. 74. MO-61488, Kansas City Southern Transport Co. Inc., 
Common Carrier Application, .... M. C. C. , April 10, 1956, Commis 
sion. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 Applicant is presently operating as a common carrier, although 
apparently not with any calculated intent to violate the terms of its permits. 
It has made the requisite showing of public convenience and necessity to 
justify issuance of a certificate authorizing common carrier operations 
identical in scope to its past contract carrier service. MO-114280, Paul M. 
Gillmor Co. Common Carrier Application, .... M. C. C. ,» March 29, 
1956, Div. 1. 


21.81 Applicant is presently actively performing service under 27 
individual contracts and has shown that a public need exists for a continua- 
tion of its operation as a common carrier. Operation by applicant ag a 
common carrier will facilitate the making of exchange agreements for 
petroleum products. MC-115197, American Transport, Inc., Common Carrier 
Application, May 1, 1956, Div. 1. 


21.82 Irregular to Regular 


21.82 It is the obligation of every irregular-route carrier when noting 
a tendency for its operations to become those of a regular-route carrier, 
either to check this tendency and preserve its status or to obtain appropriate 
regular-route authority. Applicant has chosen the latter course. MO-23980, 
Sub 6, Arizona Express, Inc., Ext—Regular Routes, .... M. C. C 
March 30, 1956, Div. 2. 


21.82 Although the assailed operations appear to have many of the 
elements usually indicative of regular-route operations, 47 M. C. C. 23, 
when carefully analyzed in the light of the surrounding circumstances, they 
are not of such a character as to justify a conclusion that regular route 
operations are being performed under irregular route authority. MO-C- 
1452, Alabama Freight Lines, et al. v. Arizona Express, Inc., .... M. C. C. 

» March 30, 1956, Div. 1. 
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21.82 Present and future public convenience and necessity require 
applicant to continue the type of service that it presently renders, but over 
a system of regular routes. The circumstances are not dissimilar to those 
considered in 62 M. C. C. 802. MC-108158, Sub 29, Mid-Continent Freight 
Lines, Inc., Ext.—Regular Routes, March 12, 1956, Div. 1. 

21.82 The real issue is not whether the public requires an additional 
carrier, but whether a need has been shown for the continuation of an 
existing established service with the operational improvements already 
effected or proposed. MO-72442, Sub 4, Akers Motor Lines, Inc., Ext.— 
Regular Routes, March 20, 1956, Div. 1. 


21.88 Registered to Certificated 


21.83 No evidence indicated. any additional benefits to the public 
would result from the grant of a certificate in lieu of the registered authority 
(second proviso of section 206 (a) (1) of the Act). 53 M. C. C. 672. 
MC-28348, Sub 1, Citizens Auto Stage Co. Common Carrier Application, 
March 16, 1956, Div. 1. 


21.9 Authorized Transportation of Persons 
21.90 Generally 


21.90 The transportation of mail, express and baggage is a service 
usually conducted by motor common carriers of passengers and findings 
will authorize the inclusion of these rights among those unified if the merger 
is effected. MC-F-5714, The Greyhound Corp.—Control and Merger—Maine 
Central Transportation Co., April 5, 1956, Div. 4. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 Generally speaking all commodities which are listed as “‘build- 
ing materials’ are included in the description ‘construction materials, 
equipment and supplies,” and under the latter authority applicant is author- 
ized to transport any commodity included in the building materials list 
established in 61 M. C. C. 209, without specific inquiry as to its intended 
future use provided it does not at the time of movement have knowledge 
of an intended use other than as a building or construction material, 61 
M. C. C. 666, and in addition may transport any commodity not included in 
the list provided it was affirmatively established that such commodity at 
the time of movement was intended for use as a building or construction 
material. MC-41601, Sub 30, R. N. B. Converse Ext.—Construction Ma- 
terials, .... M. C. C. ...., March 14, 1956, Div. 1. 


22.00 ‘‘Contractor’s equipment and supplies” is not a generic or class 
description and commodities authorized to be transported thereunder are 
to be identified by reference to their future intended use. 62 M. C. C. 586. 
MO-111545, Sub 6, Jimmie H. Ayer, Ext.—Texas, March 30, 1956, Div. 1. 


22.01 Interpretation 


22.01 ‘“‘Nonsalable”’ shipments eliminated from recommended grant 
of authority because it is a term difficult of interpretation. MO-113681, 
— 5, Bakery Products Delivery, Inc., Ext.—Bakery Products, March 27, 
956, Div. 1. 


22.01 “The term general commodities, without restriction, means 
all types of commodities.” 48 M. C. C. 289, 299. The use of the word 
“inflammables” as an exception to a general commodity grant is obviously 
impracticable and ambiguous, and the applicant’s certificate will be corrected 
by its elimination, since applicant’s authority construed as not excluding 
dangerous explosives. MC-108158, Sub 29, Mid-Continent Freight Lines, 
Inc., Ext.—Regular Routes, March 12, 1956, Div. 1. 
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22.01 Authority to transport specific base or raw materials does not 
allow the transportation of derivatives or products of such materials. Com. 
pare 48 M. C. C. 455, 457. MC-15167, Sub 16, Paul F. Cullum Ext.—Ohio, 
May 1, 1956, Div. 1. 


22.02 Trade Names 


22.02 ‘Disco’ is merely shipper’s trade name for a type of coke and 
a grant of authority to transport coke will include the right to handle 
“Disco.” MO-115157, Sub 1, Francis P. Long Contract Carrier Application, 
April 26, 1956, Div. 1. 


22.05 “General Commodities” 


22.05 Authority to transport general commodities carries with it the 
right to transport most classes of express and newspapers. MC-! 
Sub 1, Citizens Auto Stage Co. Common Carrier Application, March 16, 1956, 
Div. 1. 


22.05 There is an overlapping of commodities which as a practical 
matter move either under general commodity authority or pursuant to 
certificates authorizing transportation of commodities which because of size 
or weight require the use of special equipment. 53 M. C. C. 277, and 61 
M. C. C. 209. MO-29698, Sub 12, Lester Fellow Co. Ext.—Several States, 
March 23, 1956, Div. 1. 

22.05 General commodity authority includes compressed gases in 
Government-owned cylinders, and also empty Government-owned tank 
trailers and cylinders. MO-107626, Sub 5, Las Vegas-Needles—Phoenix 
Truck Line, Inc., Ext.—Mercury, Nevada, A 11, 1956, Div. 1. 

22.05 Vendor’s certificate authorizes transportation of general com- 
modities, without exceptions. As its authority is not limited, the transporta- 
tion of liquids, including petroleum products in bulk, in tank vehicles, would 
be lawful. Compare 48 M. C. C. 289. MOC-F-5905, Arrow Carrier Corp.— 
Purchase—Forst Trucking Co., Inc., May 15, 1956, Div. 4. 


22.06 Descriptions 


22.06 A restriction to a specified type of a limited commodity, such 
as lumber, is unnecessary and undesirable. MO-115480, E. L. Bangerter 
Common Carrier Application, April 19, 1956, Div. 1. 


22.06 In the interest of reasonable rather than burdensome regulation, 
use of general terms is justified when fairly construed according to their 
obvious intent. They should not be subjected to distortions in anticipation 
of, or in correction of, every interpretative situation that may arise in 
connection with operating authority granted. MC-50307, Sub 15, Interstate 
Dress Carriers, Inc., Ext.—Ladies’ Handbags, May 7, 1956, Div. 1. 


22.08 Proof of Special Commodity Class 


22.08 In phrasing commodity authorizations it has been the Com- 
mission’s policy to describe the commodity or class of commodities in practi- 
cal terms in the interest of simplicity and reasonable regulation. A showing 
of a need for each and every commodity which may fall within a generic 
term is not required to warrant a grant of authority for the transportation 
of an entire class of commodities. MO-111320, Sub 21, Curtis Keal Trans- 
port Co., Inc., Ext.—Marion, Ohio, March 20, 1956, Div. 1. 

22.08 The evidence adduced is sufficiently representative of the 
Mercer description commodities as a class so as to warrant the granting of 
this class of commodities and supporting shippers are in need of the complete 
service contemplated by the form of authority adopted in that case. 46 


M. C. C. 845. MO-115276, Charles O. Ingmire Common Carrier Application, 
March 22, 1956, Div. 1. 
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22.3 Rough Products of Mines 


22.36 Salt 

22.36 The transportation of block and bulk salt intended for highway 
de-icing, water softening, and similar purposes is beyond the scope of 
applicant’s authority to transport groceries. Salt is a grocery item only 
when intended for human consumption. MO-40844, Sub 26, Heuer Truck 
Lines, Inc., May 14, 1956, Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Crude oil in its natural state is not a petroleum “product” and 
authority to transport ‘“‘petroleum products” does not include the right to 
transport “petroleum.” 64 M. C. C. 39. MC-112497, Sub 19, Hearin Tank 
Lines, Inc., Ext.—Louisiana, March 20, 1956, Div. 1. 

22.52 Anhydrous ammonia, when derived from petroleum, can be 
hauled under authority to transport petroleum products. MC-929838, Sub 
92, Eldon Miller, Inc., Ext.—Cement, Feed and Fertilizers in the Mid-West, 
April 27, 1956, Div. 1. 


22.58 Vegetable & Animal Oils & Grease 


22.53 Authority to transport inedible fish oils, vegetable oils, and sea 
animal oils does not include derivatives of these oils. MC-15167, Sub 16, 
Paul F. Cullum Ext.—Ohio, .... M. C. C. ...., May 1, 1956, Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 Transportation of acids, in bulk, in tank vehicles, is properly 
within the scope of authority of carriers of “liquid chemicals” as defined in 
63 M. C. C. 677. However, tallows, greases, and animal and vegetable oils 
are not “liquid chemicals’’ because they do not come within the definition 
in the cited case, and there is nothing persuasive that would justify their 
inclusion on any other ground. MC-110698, Sub 17, Miller Motor Line of 
North Carolina, Inc., Ext.—New York, .... M. C. C. ...., March 29, 1956, 
Div. 1. 


22.54 Rail service will not adequately meet the shipper’s needs in 
many instances because it is too slow. MC-92983, Sub 100, Eldon Miller, 
Inc., Ext.—Louisiana, Mo., March 13, 1956, Div. 1. 


22.55 Lumber 


22.55 The box materials involved are made entirely of wood. They 
come within the term “lumber.’”’ MO-115465, Charles W. Northcutt and 
Cecil V. Huff Contract Carrier Application, March 23, 1956, Div. 1. 


22.6 Industrial Manufactures 
22.61 Iron & Steel Articles 


22.61 Steel furniture and machinery are finished products of manu- 
facture beyond the iron-and-steel-articles classification. Tractors; engines; 
machinery (new or used, farm or other); agricultural implements, hand 
or other; metal furniture; or such metal building products as doors, windows 
and screens; or any other similar finished products are in excess of authority 
to transport iron-and-steel articles. MO-C-1674, Sims Motor Transport Lines, 
Inc., Revocation of Certificate, ....M. C. C. ...., March 13, 1956, Div. 1. 

22.61 The three generic commodity descriptions, namely; ‘iron and 
steel products,” “iron and steel articles,” “‘iron and steel, and articles made 
thereof” are synonymous. MC-C-1674, Sims Motor Transport Lines, Inc., 
Revocation of Certificate, .... M. C. C. ...., March 13, 1956, Div. 1. 

22.64 Construction Material 

22.64 Generally speaking all commodities which are listed as “building 
materials” are included in the description ‘‘construction materials, equip- 
ment and supplies,” and under the latter authority applicant is authorized 
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to transport any commodity included in the building materials list estap. 
lished in 61 M. C. C. 209, without specific inquiry as to its intended future 
use provided it does not at the time of movement have knowledge of an ip. 
tended use other than as a building or construction material, 61 M. ©. ¢, 
666, and in addition may transport any commodity not included in the list 
provided it was affirmatively established that such commodity at the time 
of movement was intended for use as a building or construction materia], 
eg Sub 30, R. N. B. Converse Ext.—Construction Materials, 
, March 14, 1956, Div. 1. 


22.69 Glass a Tile 


22.69 “Glass containers” is a more appropriate commodity description 
than glass “bottles.”” MOC-52552, Sub 10, Darl D. Womeldorf Ext.—New 
England, March 23, 1956, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 


22.73 Construction 


22.73 ‘‘Contractor’s equipment and supplies’ is not a generic or class 
description and commodities authorized to be transported thereunder are to 
be identified by reference to their future intended use. 62 M. C. C. 586, 
MC-111545, Sub 6, Jimmie H. Ayer, Ext.—Texas, March 30, 1956, Div. 1, 


22.8 Necessaries 


22.85 Apparel 


22.85 The words “garments,” “wearing apparel,” or “clothing” are 
uot generically synonymous expressions embracing every item of clothing 
and accessories worn or carried by the person, and the limited definition 
“garments” as clothing or covering for the person does not include (61 
M. C. C. 209, 288 Appendix X), and should not be enlarged to include 
“handbags.’”’ MC-50807, Sub 15, Interstate Dress Carriers, Inc., Ext.—Ladies 
Handbags, May 7, 1956, Div. 1. 


22.86 Furniture & Furnishings 


22.86 While authority to transport new furniture does not include 
pianos and organs (see Roubion Ext.—Florida, 46 M. C. C. 852; Gerhard 
Fettes Common Carrier Application, 53 M. C. C. 814; Descriptions in Motor 
Carrier Certificates, 61 M. C. C. 209), authority for the transportation of 
new house furnishings or new household furnishings does include such 
commodities. MC-77348, Sub 8, Julius Bumb Piano Movers, Inc., Ext.— 
Additional States, .... M. C. C. » March 16, 1956, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.01 Substitutions 


23.01 The original applicants at the time of the hearing had a going 
operation, paying a profit, and they could properly be found to be financially 
fit. There is no reason to think that the successor corporation which appears 
to be no more than the instrument of the original applicants is any worse 
off. It will be found fit, willing and able, without prejudice to the right of 
any interested party to petition for a further hearing on the issue of fitness. 
MC-114816, Sub 1, Louis Pieroni and Ray Pieroni Ext.—Additional Territory, 
May 8, 1956, Div. 1. 


23.02 Dangerous Operations 


23.02 In view of the dangers inherent in the transportation of ei- 
plosives over the highways, authority therefor will not be granted lightly, 
but only upon strict proof of public convenience and necessity. MC-80430, 
Sub 64, Gateway Transportation Co., Ext.—Badger Ordnance Works and 
Camp McCoy, May 3, 1956, Div. 1. 
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23.1 Financial Condition 


23.18 Working Capital 

23.13 Applicant is conducting a successful and profitable operation 
and has had many years experience as a motor carrier. Arrangements have 
been made for the purchase of the shipper’s equipment in the event the 
proposed operation is authorized and there is no reason to doubt that appli- 
cant is fit and able, financially and otherwise, properly to perform the service. 
MO-75468, Sub 12, Reed Lines, Inc., Ext.—Additional States, May 14, 1956, 
Div. 1. 


23.2 Providence of Operation 


23.20 Generally 


23.20 Applicant will, under its proposed contract with the supporting 
shipper, be compensated for all operating miles, whether loaded or unloaded, 
and the evidence indicates that the compensation is sufficiently high to 
assure a fair profit, even if the authority granted were to consist of a pre- 
dominantly one-way operation. MO-37620, Sub 8, Freightway Corp. Ext.— 
Mineral Wool, March 21, 1956, Div. 1. 


28.21 Backhauls 


23.21 Ignoring the possibility that applicant will be successful in 
acquiring authority and traffic on return, the distances, except to the most 
distant points, are not excessive, and the over-all tonnage available to closer 
points and applicant’s sound financial position are persuasive that the pro- 
posed service can be conducted profitably. MC-108880, Sub 153, Producers 
Transport, Inc., Ext.—Bulk Salt, May 9, 1956, Div. 1. 


23.4 Carrier Relations 
23.40 Generally 


23.40 Applicant motor carrier occupies an independent relationship 
with the railroad, which looks to applicant for completed performance and 
full responsibility for its portion of the coordinated service. Thus the tra- 
ditional ‘‘control and responsibility” test, essential in determining indepen- 
dent operations, has been met in the instant case. MO-20080, Sub 1, 

Storage, Inc., Ext.—Motor-For-Rail Service, .... 
. «+++, March 23, 1956, Div. 1. 


23.41 Duplicate Authority to Affiliates 


23.41 Substitution of applicants as an independent carrier for service 
which they have heretofore afforded as agents of North American would not 
provide such additional benefits to the public as to warrant the creation of 
duplicating grants of authority. Compare 52 M. C. C. 583, 587. M 5 
= 5, Edward C. Eichler and Pearl E. Eichler Ext.—Missouri, March 20, 
1956, Div. 1. 


23.41 A comparison of the authority sought by applicant with the 
certificated authorities held by the affiliated carriers discloses that the pro- 
posed operations would not be competitive with nor duplicative of those 
certificated rights. Accordingly the joint management and control herein 
found to exist is not inconsistent with the public interest. W-1062, Albany 
ae Lines, Inc., Common Carrier Application, .... I. C. C. ...., April 10, 

» Div. 4. 


23.42 Section 5 (2) Approval Necessary 


23.42 Cranmer owns 50 percent of applicant’s stock, is active, at least 
to some extent in applicant’s day to day operations, and is also president of 
another interstate motor common carrier. Therefore, he has control of both 
carriers, which requires approval of the Commission. Grant to applicant 
conditioned upon Cranmer first obtaining approval under section 5 (2) of 
the Act to control both carriers. MO-111802, Sub 17, Highway Transport, 
Inc., Ext.—16 States, .... M.C. C. ...., April 13, 1956, Div. 1. 
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23.5 Relation to Patron 
23.50 Generally 


23.50 In the case of common carriers, it is undesirable and contrary 
to the public interest for them to be too closely affiliated or tied in to the 
operations of a particular shipper because of the opportunities for discrimi. 
nation and preferential treatment. The same principle does not, however, 
apply in the case of contract carriage, which has been described as a type of 
private carriage. Such carriers should be virtually a part of the shippers’ 
organization and there is no reason not to prefer the shippers served. A very 
close relationship between shipper and contract carrier is normally contem- 
plated and proper. MOC-115465, Charles W. Northcutt and Cecil V. Huff Con. 
tract Carrier Application, March 23, 1956, Div. 1. 


23.50 There is no prohibition in the Act against granting authority 
to a motor carrier affiliated with a shipper, although in certain cases it may 
appear that such affiliation warrants denial of authority because a grant 
thereof would not be consistent with the public interest and the national 
transportation policy in view of opportunities for preference and discrimi- 
nation. MC-115118, Iowa Packers Xpress, Inc., Common Carrier Applica 
tion, May 10, 1956, Div. 1. 


23.6 Unauthorized Operations 


23.60 Generally 


23.60 There is little excuse for applicant’s past unlawful operations, 
but they do not necessarily constitute a bar to a grant of authority to per- 
form a needed service. In view of the substantial benefits that would accrue 
to shipper through use of the proposed service, such a denial is too drastic 
a penalty to impose here. However, applicant should immediately discon- 
tinue his unauthorized operations. MC-15167, Sub 16, Paul F. Cullum Ext. 
—Ohio, .... M.C. C. ...., May 1, 1956, Div. 1. 


23.61 Extenuating Facts 


23.61 Applicant received his ‘‘Grandfather’”’ certificate over 14 years 
ago and has been performing the services authorized herein for over 20 
years in the belief that the certificate was proper authority. The extenu- 
ating circumstances attending the unauthorized operations are such as to 
warrant a finding that applicant is fit and able. MC-3722, Sub 1, Charles 
Berman Ext.—General Commodities, March 20, 1956, Div. 1. 


23.62 Good Faith 


23.62 While not condoning unlawful activity, in the absence of any 
showing that applicant acted wilfully, a finding that applicant is unfit and 
thereby depriving the public of a needed service is not justified. MC-42405, 
Mistletoe Express Service, Ext.—Dallas, Texas, April 5, 1956, Div. 1. 

23.62 Although the record shows that applicant has operated without 
authority, it appears that his activities in that respect were not wilful and 
deliberate and the record as a whole warrants a finding that he is fit and 
able, financially and otherwise, to conduct the operation described in the 
findings. MC-115352, Sub 1, Reginald H. Rediker Common Carrier Appli- 
cation, April 26, 1956, Div. 1. 


23.63 Reformation 


23.63 Upon being informed by a Commission field representative of 
the unlawfulness of certain operations, applicants immediately discontinued 
them and filed the instant applicatior for appropriate authority. Past vio- 
lations not condoned, however, applicants found fit and able because it 
would not be in the public interest to deprive shippers of a needed service. 
MC-115874, Harold F. Emslie and Stanley A. Emslie Common Carrier Appli- 
cation, March 16, 1956, Div. 1. 
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23.63 Applicant discontinued unauthorized operations when notified 
of their nature and the finding is warranted that applicant did not conduct 
such operations in wilful disregard of the terms of its authority. MO-30844, 
Sub 26, Heuer Truck Lines, Inc., May 14, 1956, Div. 1. 


23.64 Unsubstantial 


23.64 Performance of unauthorized service on one isolated occasion 
does not constitute sufficient cause for holding applicant unfit to perform 
the proposed operation. MC-115276, Charles O. Ingmire Common Carrier 
Application, March 22, 1956, Div. 1. 


23.64 Although applicant’s past unlawful interstate operations are 
not condoned, applicant should not be found unfit to provide the shipper 
with a needed service. MC-106437, Sub 3, Julius Crolle Ext.—Bloomingdale, 
April 19, 1956, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 In the circumstances here presented, the questionable leasing 
practices under which a substantial portion of the service has been performed 
should not constitute a bar to the grant sought. There is no evidence of any 
wilful intention to violate the act or rules and regulations thereunder. MO- 
88390, Sub 1, Frank A. Pfaff Ext.—Nine States, May 1, 1956, Div. 1. 


28.71 Safety 


23.71 Here one applicant is chargeable with several violations of 
safety rules and regulations as discovered by inspections made prior to the 
hearing and does not have a formal safety program, which creates doubt 
as to its fitness to engage in the hazardous movement of explosives, but the 
other applicant has demonstrated its fitness by actual past operations and no 
doubt exists as to its qualifications. The tried must be chosen over the 


untried. MC-80430, Sub 64, Gateway Transportation Co. Ext.—Badger 
Ordnance Works and Camp McCoy, May 3, 1956, Div. 1. 


24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 Applicant has the burden of proving by substantial evidence 
that there is a need for the proposed service and that the presently authorized 
carriers are unable to meet that need. MO-115319, D. C. Tisdale Common 
Carrier Application, March 20, 1956, Div. 1. 

To same effect: 


MC-60082, Sub 5, Edward C. Eichler and Pearl E. Eichler Ext.— 
Missouri, March 20, 1956, Div. 1. 


MO-39568, Sub 4, Arrow Transfer & Storage Co. Ext.—Ellijay, Ga., 
March 27, 1956, Div. 1. 


MC-55811, Sub 24, Craig Trucking, Inc., Ext.—Foodstuffs—Collinsville, 
I, to Indiana, April 6, 1956, Div. 1. 


24.01 It is incumbent upon applicant to establish that there is a 
substantial need for institution of the service proposed and that existing 
carrier service is inadequate or in some material respect unsatisfactory. 


=, Sub 7, Oscar OC. Radke, Ext.—Lumber and Coke, March 23, 
, Div. 1. 


24.01 It is incumbent upon applicant to establish by competent evi- 
dence that a real and substantial need exists for the new service proposed, 
and that existing carriers are unable or unwilling to meet that need. MO- 


a Dag 4, Akers Motor Lines, Inc., Ext—Regular Routes, March 20, 
, Div. 1. 
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24.01 The burden is upon applicant to establish that the proposeq 
operation is definitely required by the present or by the reasonably foresee. 
able future needs of the shipping public. MO-92983, Sub 104, Eldon Miller, 
Inc., Ext.—Syrups, March 29, 1956, Div. 1. 


24.01 A finding of public need cannot be based on an applicant's 
need, particularly where the volume of available traffic is such that any 
new service might jeopardize the service of carriers already authorized, 
MC-2887, Sub 4, Lynn Cox Ext.—Coal, March 15, 1956, Div. 1. 


24.01 Although the services of applicant might prove convenient to 
shippers, in the absence of a showing that presently-authorized carrier 
services are inadequate, the application must be denied. MO-115129, 
Lawrence A. Porter Common Carrier Application, March 15, 1956, Diy, 1, 


24.01 The evidence is persuasive that shippers present customers of 
dry fertilizers, who are located at many points in the destination States 
applied for, are in the process of becoming users of the liquid fertilizers, 
Viewed in this light, failure to specify the exact location of customers 
(other than by States) is not vague, indefinite nor speculative. MOC-110148, 
Sub 82, Transit, Inc., Ext.—Liquid Fertilizers, March 15, 1956, Div. 1. 

24.01 The mere fact that applicant now has authority to transport 
a limited number of specified commodities to and from a point, does not 
entitle it to any special consideration in connection with a request for 
authority to transport general commodities to and from that point. MC. 
72442, Sub 4, Akers Motor Lines, Inc., Ext.—Regular Routes, March 20, 
1956, Div. 1. 


24.01 Applicant’s case is predicated on the fact that there is an in- 
creasing tendency for consignees to desire shipments of various liquid 
commodities in bulk form and in amounts less than tank carloads. However, 
there is no showing as to tonnage, or as to the number of consignees having 
facilities that will accommodate bulk shipments and no inadequacy of ex- 
isting methods of distribution was demonstrated. The supporting testimony 
was correctly described as being speculative and general. MO-92983, Sub 
104, Eldon Miller, Inc., Ext.—Syrups, March 29, 1956, Div. 1. 


24.01 In order to justify any grant of new authority applicant must 
establish a definite present or future need for the proposed service, which 
need cannot be met by existing carriers. MC-89638, Sub 9, Gerald E. 
Staack, Ext.—Nebraska, April 27, 1956, Div. 1. 

To same effect: 


MO-115248, Mitchell Tobler Common Carrier Application, April 27, 
1956, Div. 1. 


24.01 The burden of proof is upon applicant to show affirmatively 
that the proposed operation would serve a useful purpose responsive to 4 
public demand or need, and that the public need cannot or will not be met 
as well by the existing carriers. MOC-107698, Sub 14, Bonanza, Inc. Ext.— 
Wichita, April 26, 1956, Div. 1. 

24.01 Applicant must, by competent evidence, show a definite need for 
the proposed new service, and that existing carriers are unable or unwilling 
to provide it. MO-113524, Sub 7, James F. Black Ext.—Delaware City, Del., 
May 1, 1956, Div. 1. 


24.01 In order to establish a need for the proposed service it must be 
shown that the services of the presently-authorized carriers are inadequate 
in some material respect. MO-3468, Sub 137, F. J. Boutell Driveaway Co., 
Inc., Ext.—New England, May 2, 1956, Div. 1. 


24.01 To require shippers to divide small less-than-truckload ship- 
ments of garments and handbags between applicant and other motor carriers 
would result only in inconvenient and costly service from both and would 
contribute nothing to the furtherance of adequate transportation services 
to the garment industry as a whole. MC-50307, Sub 15, Interstate Dress 
Carriers, Inc., Ext.——Ladies’ Handbags, May 7, 1956, Div. 1. 
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24.01 While it appears that some increased traffic may be engendered 
by the potential influx into the area, there is nothing upon which to base a 
conclusion that existing service would not be equal to any such increased 
demand. Denied. MO-115301, Olyde Baird Common Carrier Application, 
May 1, 1956, Div. 1. 

24.01 Applicant failed to establish that existing carriers are unable 
or unwilling to meet the reasonable transportation requirements of the 
supporting shipper. Denied. MO-114864, Sub 16, Wright Motor Lines, 
Inc., Ext.—Layton, Utah, April 27, 1956, Div. 1. 

24.01 While no indication is given as to the frequency or volume of 
certain movements, there is no adequate transportation service available 
from one point, and thus there is a need for applicant’s proposed service 
from that point. MC-105217, Sub 36, Rice Truck Lines Ext.—Utah Points, 
March 30, 1956, Div. 1. 


24.01 In the absence of any showing by applicant that existing rail and 
motor services are not adequate to the Florida ports, it follows that the 
application insofar as it seeks authority between all points in Florida and 
Atlanta, Georgia, and the port cities must be denied. MOC-114346, Sub 1, 
Trans-Caribbean Motor Transport, Inc., Common Carrier Application, .... 
M.C.C....., March 28, 1956, Div. 1. 


24.01 A proposed diversion by the shipper from carriers that are 
rendering reasonably adequate service cannot be used ag a basis for a grant 
of authority to applicant. MOC-115086, Carbon Transport Co., Inc., Common 
Carrier Application, April 18, 1956, Div. 1. 


24.01 The absence of motor service does not, in and of itself, constitute 
proof that public convenience and necessity require the proposed motor 
operation. MC-115086, Carbon Transport Co., Inc., Common Carrier Appli- 
cation, April 18, 1956, Div. 1. 


24.01 Since the burden of proof is upon applicant to show affirmatively 
that the proposed operation would serve a useful purpose responsive to a 
public demand or need, and that the public need cannot or will not be met 
as well by existing carriers, the application must be denied. MO-106400, 
Sub 18, Kaw Transport Co., Ext.,—Missouri, April 19, 1956, Div. 1. 


24.01 Before any authority may be awarded to an applicant, it must 
establish that the transportation service it proposes to render is needed. 
MC-61623, Sub 9, Gate City Transport Co., Ext.—Virginia, April 19, 1956, 
Div. 1. 


24.02 Brokerage 


24.02 While applicant has received requests from various hotel opera- 
tors located at different resorts in the United States and Canada to arrange 
all-expense tours, this alone cannot be considered as showing that any tour 
patron is in need of or will use the proposed operations. MO-12481, Sub 1, 
Joseph L. Ritter Broker, April 2, 1956, Div. 1. 


24.02 A grant to arrange transportation for ski tours during the 
season, October 1 through June 1 of each year, from New York City will 
not have an injurious effect upon opposing brokers because in addition to the 
size of the city each broker has his own following. MO-12624, 

Vallin Broker Application, May 3, 1956, Div. 1. 


24.08 Contract Carriage 


24.03 Until authorized services have been demonstrated to be either 
unsatisfactory or inadequate, it cannot be found that a need exists for 
additional carrier service. MC-75463, Sub 10, Reed Lines, Inc., Ext.— 
Huntington, W. Va., March 20, 1956, Div. 1. 


24.03 Shipper needs an expedited service and one which will be per- 
formed under its close supervision and control. MC-106487, Sub 8, Julius 
Crolle Ext.—Bloomingdale, April 19, 1956, Div. 1. 
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24.03 There is motor common carrier service presently available to the 
supporting shippers which is not shown to be inadequate or unsatisfactory 
in any respect and it is concluded that a competitive contract carrier service 
should not be authorized. Denied in part. MC-101126, Sub 20, Stillpass 
Transit Co., Inc., Ext.—Liquids, May 4, 1956, Div. 1. 

24.03 The evidence fails to disclose any representative number of 
destination points to which the shipper’s traffic would move, the volume of 
the tonnage, or any estimation of the frequency of movements. It is further 
shown that there is nothing about the proposed service which could not be 
performed by common carriers, and that ample common carrier facilities 
are available. These are all essential elements and they are not disputed, 
Denied. MO-109811, Sub 6, Virgil E. Leonhardt Ext.—Excavating Machinery, 
May 4, 1956, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Because of the lack of satisfactory service, the supporting 
shipper proposes to operate proprietary equipment if this application is 
denied. The record shows a need over and above the shipper’s administra- 
tive convenience for the proposed service. MC-11185, Sub 84, J-T Transport 
Co., Inc. Ext.—Airplane Parts, April 19, 1956, Div. 1. 


24.09 Two of the supporting shippers use private carriage and would 
continue to do so if the instant application is denied. Granted. MO-110270, 
Sub 4, Beverage Transport, Inc., Ext.—Geneva-Hornell, April 23, 1956, 
Div. 1. 

24.09 If the application is denied, the traffic would still move by 
private carriage. MC-115491, Commercial Carriers Corp. Common Carrier 
Application, April 25, 1956, Div. 1. 


24.1 Patron Need 


24.10 Requisite Proof 


24.10 Where, as here, the evidence of future need is definite and not 
speculative, the Commission has authority to grant the application. MC- 
111820, Sub 14, Curtis Keal Transport Co., Inc., Ext.—Cleveland, March 
20, 1956, Div. 1. 


24.10 Movement of one truckload a day in each direction found no 
proper basis for a test of substantiality of service, and this is particularly 
true in respect of many routes described in the application which extend 
through small communities where the volume of traffic cannot be expected 
to support such an operation. MO-72442, Sub 4, Akers Motor Lines, Inc., 
Ext.—Regular Routes, March 20, 1956, Div. 1. 

24.10 The record is not entirely clear as to whether the shipments 
to one State consist of granite memorials or merely slabs of granite. Even 
if convincing need had been shown, that phase of the application would 
have to be denied because of failure to establish the actual commodity 
involved. MC-66881, Sub 38, J. Wilbur Wagner Ext.—General Commodities, 
March 27, 1956, Div. 1. 

24.10 The shipper has orders for the purchase and erection of silos 
at points in three States and is actively soliciting sales in three contiguous 
States. Its demonstrated future need to those destination States applies 
to each of the latter. MO-66881, Sub 3, J. Wilbur Wagner Ext.—General 
Commodities, March 27, 1956, Div. 1. 

24.10 Shipper had drafted plans and purchased a site for construction 
of a refinery, but had not started construction and had no definite plans 
concerning points to be served therefrom. It expects to sell its products 
f.o.b. Evidence of need is too indefinite. Denied to that extent. MO-61396, 
Sub 48, Herman Bros., Inc., Ext.—Nebraska and South Dakota, April 6, 
1956, Div. 1. 
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24.10 Shipments are generally intended to replenish existing stocks 
and no need for overnight service thereon has been established. MO-115087, 
DeKalb Truck Line, Inc., Common Carrier Application, March 23, 1956, 
Div. 1. 

24.10 The required showing in household goods cases is somewhat less 
exacting due to the inherent characteristics of the evidence available to 
such applicants; nevertheless, applicants have failed to establish their 
purden of proof. MC-60082, Sub 5, Edward C. Eichler and Pearl E. Eichler 
Ext.—Missouri, March 20, 1956, Div. 1. 

24.10 The fact that applicant, since the hearing herein, has received 
temporary authority is not sufficient to prove a permanent need. MO-113094, 
Sub 4, R. A. Gould, Inc., Ext.—Acids, March 21, 1956, Div. 1. 

24.10 Transportation is controlled, not by the supporting dealers, 
but by the manufacturers. The latter prepay the transportation charges, 
do not support the application, and are satisfied with existing services. 
Denied. MO-61623, Sub 9, Gate City Transport Co. Ext.—Virginia, April 
19, 1956, Div. 1. 

24.10 Although control over routing is exercised at a higher level 
of military authority, it is obvious that this function is performed in the 
light of recommendations from the local level. Therefore, the testimony of 
officials at the local level is the best evidence as to transportation conditions 
at the origin point. MO-80430, Sub 64, Gateway Transportation Co., Ext.— 
Badger Ordnance Works and Camp McCoy, May 3, 1956, Div. 1. 

24.10 Future needs must be established with reasonable certainty and 
with a definite prospect that the service authorized will be provided and 
utilized when the authority therefor is issued. MC-67020, Sub 4, Seattle 
Transfer Co. Ext.—Express, April 30, 1956, Div. 1. 


24.10 Although there has been no showing of a need for service to 
every point by name in the general areas and States concerned, a number 
of representative points therein have been identified, and the evidence 
substantially demonstrates a need to all points in the general area described. 
MC-92983, Sub 92, Eldon Miller, Inc., Ext——Cement, Feed and Fertilizers 
in the Mid-West, April 27, 1956, Div. 1. 


24.10 It is not deemed proper to restrict applicant herein to only 
the specific origins and destinations named by the supporting shippers in 
view of the known practice of meat packers to procure refrigerated ware- 
housing wherever it may be found and of the desirability of wide distribu- 
tion of meats in the States served. This will result in the rendition of motor 
carrier service that will not hamper the industry’s growth possibilities or 
applicant’s ability to meet the shipper’s entire transportation needs in the 
destination States. MC-107107, Sub 69, Alterman Transport Lines, Inc., 
a Products—North Carolina and South Carolina, May 1, 1956, 

iv. 1. 


24.10 In proving need for transportation service for new plant sites, 
it is obviously impossible to show extensive past shipments and particular 
occasions where a need for the proposed service would arise. Applicant 
supplied all the proof that could be reasonably expected. MO-113524, Sub 
7, James F. Black Ext.—Delaware City, Del., May 1, 1956, Div. 1. 


24.10 Although authority to serve numerous counties in Georgia is 
Tequested, only two counties were mentioned by the supporting shipper to 
which shipments had been made or might reasonably be expected to move 
inthe near future. Grant limited accordingly. MC-108878, Sub 45, Petro- 
leum Carrier Corp. Ext.—St. Marks, Fla., April 30, 1956, Div. 1. 


24.10 Four of the 17 shippers which are now served by applicant 
under contracts, desire applicant’s service as a common carrier for their 
administrative convenience. They regard the process of making contracts 
a an inconvenience, but this fact standing alone is not sufficient to estab- 
lish public convenience and necessity. MO-114890, Sub 1, C. E. Reynolds— 
Conversion from Contract to Common Carrier, May 14, 1956, Div. 1. 
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24.10 Authority to transport explosives was admittedly sought only 
to keep applicant’s certificates uniform so far as commodity descriptions 
are concerned. This is no basis for such a grant under the Act. Explosives 
are inherently dangerous and authority to transport them should not be 
issued without need. MC-41482, Sub 71, East Texas Motor Freight Lines 
Ext.—Evadale, Tex., May 16, 1956, Div. 1. 


24.10 While there has been some vagueness on the part of the ship- 
pers in specifying the points to which shipments will be or have been made, 
this is not unreasonable in view of their expanding sales programs and the 
creation of new dealerships. It would be shortsighted and improvident not 
to provide shippers with adequate transportation to meet not only their ex- 
pressed present but also their foreseeable future requirements before they 
become critical. MC-106398, Sub 40, National Trailer Convoy, Inc., Ext.— 
California, May 16, 1956, Div. 1. 


24.11 Preference or Desire 


24.11 The mere desire of an applicant to extend its operation and the 
mere willingness of the shipper to use its service does not, standing alone, 
establish public convenience and necessity. MC-47038, Sub 12, Graham Ship- 
By Truck Co., Ext.—Natural Storage Cave, March 27, 1956, Div. 1. 


To same effect: 


MC-55811, Sub 24, Craig Trucking, Inc., Ext.—Foodstuffs—Collinsville, 
Ill., to Indiana, April 6, 1956, Div. 1. 


24.11 Mere shipper preference, standing alone, is not a proper basis 
for a grant of the authority sought. MC-108435, Sub 7, Oscar C. Radke, 
Ext.—Lumber and Coke, March 23, 1956, Div. 1. 


24.11 Neither the mere preference of the supporting shippers for the 
service of this particular applicant nor the desire of applicant to be ina 
position to provide a complete service at the points in question form a proper 
basis for the granting of the authority sought. MC-72442, Sub 4, Akers 
Motor Lines, Inc., Ext.—Regular Routes, March 20, 1956, Div. 1. 


24.11 A preference for applicant’s service is insufficient to warrant a 
grant of the authority sought. MC-114489, Sub 1, Snowden Oil 
Co. Contract Carrier Application, April 6, 1955, Div. 1. 


24.11 At best the evidence shows a preference by the supporting 
dealers for applicant’s service, which is an insufficient basis for a grant of 


authority. MC-61623, Sub 9, Gate City Transport Co. Ext.—Virginia, April 
19, 1956, Div. 1. 


24.11 Mere preference on the part of a shipper for applicant in an 
area where service is already reasonably available, does not warrant 4 
conclusion that the public convenience and necessity require the proposed 
eperation. MC-25648, Sub 84, Evert’s Commercial Transport, Inc., Ext.— 
Rosin Sizing, April 23, 1956, Div. 1. 


24.11 The support of most of the shippers appears to be based on a 
desire to have available as many carriers as possible. Denied. MO-105875, 
Sub 7, John W. Dahlen, Ext.—Minnesota and Wisconsin, May 8, 1956, Div. 1. 


24.12 Inadequate Patron Facilities 


24.12 Rail service is not entirely suitable because the shipments move 
to off-rail points or to consumers who do not have storage facilities for a 
rail carload. MC-92983, Sub 100, Eldon Miller, Inc., Ext.—Louisiana, Mo., 
March 13, 1956, Div. 1. 


24.12 The supporting shipper needs applicant’s service to transport 
gasoline, kerosene, and fuel oil to dealers not located on rail points who 
must be served by motor carrier. Deliveries to these stations frequently 
involve split deliveries to two or more consignees. MO-102806, Sub 4, Petro- 
ileum Transportation, Inc., Ext.—Tennessee, April 6, 1956, Div. 1. 
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24.12 The evidence sufficiently demonstrates a need on the part of 
certain receivers for transportation of cement, in bulk, by motor vehicle. 
The fact that the facilities for truck-loading are poor, or are presently non- 
existent, at the origin plants, is not controlling in view of the clear evidence 
of a need of these customers for that service, to which need the manufac- 
turers presumably will be responsive. MC-92983, Sub 92, Eldon Miller, Inc., 
Ext.—Cement, Feed, and Fertilizers in the Mid-West, April 27, 1956, Div. 1. 


24.12 Rail service cannot meet completely the transportation needs of 
the supporting shippers since some of shippers’ customers are located at 
off-rail points; others do not have storage space to handle carload quanti- 
ties; and it appears that in many instances, a motor carrier service is in- 
dispensable in obtaining particular customers. MC-115200, Roy McDanel 
and H. Lewis McDanel Contract Carrier Application, April 25, 1956, Div. 1. 


24.18 Use of Existing Carriers 


24.13 Supporting shippers have established a preference rather than a 
definite need for the proposed service and opposing oilfield haulers have not 
been afforded a reasonable opportunity to meet their needs. MO-110687, 
Sub 11, Rogers Truck Line Ext.—Colo., Nebr., Wyo., March 26, 1956, Div. 1. 


24.13 Use of existing service has been extremely limited and shippers’ 
complaints concerning the service are too vague and indefinite to be used 
as a basis for a finding that the existing motor carriers cannot meet the 
shippers’ transportation needs from that area. MC-896338, Sub 9, Gerald E. 
Staack, Ext.—Nebraska, April 27, 1956, Div. 1. 


24.13 Opposing carriers have not been given an opportunity to serve 
the shipper and until their service has been tried and found inadequate in 
some substantial respect, there is no basis for the conclusion that public 
convenience and necessity require the additional service proposed. MC- 


69051, Sub 2, Joseph Reinhart, Inc., Ext.—Prefabricated Structures, May 4, 
1956, Div. 1. 


24.13 Until service now available is used and found inadequate, it 
may not be concluded that there is any need for the proposed service to the 
territory authorized to intervener. To that extent the application should 
be denied. MC-108880, Sub 144, Producers Transport, Inc., Ext.—Hender- 
son, Ky., May 8, 1956, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 When the distance of the most proximate terminals of the op- 
posing motor carrier from those needing the service is considered, it can 
readily be understood that the applicant, who is domiciled locally, can best 
meet their need for motor service. MC-106009, Sub 8, John Austin Emory 
Ext.—Tennessee, .... M. C. C. ...., March 8, 1956, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Any substantial sales expansion by the two supporting shippers 
in the requested destination territory seems as yet to be highly speculative. 
On reconsideration, denied. MC-115129, Lawrence A. Porter Common Car- 
rier Application, March 15, 1956, Div. 1. 


24.15 In order to develop a market in this area, shipper must have 
available a mechanical refrigeration service by motor carrier. Granted. 


MC-107515, Sub 188, Refrigerated Transport Co., Inc., Ext.—Chickasha, 
Okla., April 6, 1956, Div. 1. 


24.15 The supporting shipper requires the services of a motor carrier 
with experience and the proper equipment in handling initial movements of 
trailers designed to be drawn by passenger automobiles, in truckaway service, 
in order to develop and expand its market. Granted. MO-106398, Sub 36, 
National Trailer Convoy, Inc., Ext.—Tampa, Fla., March 13, 1956, Div. 1. 


, 
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24.15 Although shipments previously moved only to Albuquerque, both 
producers are actively soliciting business in the New Mexico territory and an 
adequate transportation service is essential to the development of sales of 
their products. Granted. MC-113779, Sub 18, York Interstate Trucking, 
Inc., Ext.—New Mexico, March 26, 1956, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Applicant’s operations were begun well after the decision ip 
46 M. C. C. 665 when the need for authority to operate between the United 
States point and the international Canadian boundary could have been deter- 
mined. In view of the adequate existing authorized service, the past opera- 
tions are insufficient to warrant a grant of the authority sought. MC-114955, 
Sub 1, Herbert Edward Wilson Common Carrier Application, .... M. C. C, 
...+, April 19, 1956, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 The mere fact that temporary authority was granted applicant 
upon representations of the Department of Defense creates no presumption 
that the Department requires service under corresponding permanent 
authority. Although, in a number of cases operations conducted under 
grants of temporary authority have been given consideration in determining 
a need for continuance thereof, such considerations are not controlling and 
must largely be discounted where, as here, the shipper expresses no interest 
in the continuance thereof on a permanent basis. MC-59264, Sub 19, Smith 
& Solomon Trucking Co. Ext.—Letterkenny, March 23, 1956, Div. 1. 


24.18 Performance under temporary authority is in no sense con- 
trolling. MC-109811, Sub 6, Virgil E. Leonhardt Ext.—Excavating Ma- 
chinery, May 4, 1956, Div. 1. 


24.2 Traffic Available 


24.22 Potentially 


24.22 Estimates of potential traffic to move in the proposed service 
are not available at this time. Applicant is of the opinion that the opening 
of this waterway to standard river equipment should be followed by the 
establishment of industry which would provide a diversified list of commodi- 
ties. W-414, Sub 1, Ohio River Co. Ext.—Green River, May 11, 1956, Div. 4. 


24.24 Contingently or Speculatively 


24.24 Evidence of need for certain service is conjectural at most, in 
that it is related to possible labor disputes and resulting cessation of pro- 
duction at another of the supporting shipper’s plants. This is not a sufficient 
basis for the grant of permanent authority, particularly in view of the avail- 
able rail service. MC-88161, Sub 37, Inland Petroleum Transportation Co., 
Inc., Ext.—Spokane, Washington, March 23, 1956, Div. 1. 


24.24 Proposed movement from Salt Lake City is too speculative to 
merit consideration. MC-105217, Sub 36, Rice Truck Lines Ext.—Utah 
Points, March 30, 1956, Div. 1. 


24.25 New or Increased Traffic 


24.25 The record clearly shows that a large and increasing volume of 
traffic reasonably may be expected from the various points of manufacture, 
and primary storage, to wide areas in the mid-west, and that limitation to 
specific points of destination cannot properly be made in all instances. 
MC-92983, Sub 92, Eldon Miller, Inc., Ext.—Cement, Feed, and Fertilizers 
in the Mid-West, April 27, 1956, Div. 1. 


24.25 The presently authorized carriers would not be able to furnish 
sufficient vehicles to handle the material increase in the volume of traffic 
which will result from opening of a new mine. MC-58152, Sub 5, Ogden & 
Moffett Co. Ext.—Four States, May 9, 1956, Div. 1. 
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both 24.3 Rates, Charges & Tariff Privileges 
d an 24.80 Generally 
8 Of 24.30 Shippers cannot expect to overcome geographical disadvantages 
’ in the location of their plants by adjustments in rates. If they believe that 
the prevailing rates of motor carriers discriminate against them, adequate 
remedies are provided under other sections of the Act. MC-110190, Sub 28, 
na Penn-Dixie Lines, Inc., Ext.—Lumber, March 20, 1956, Div. 1. 
A. 24.30 Objection to the rates of existing carrier does not establish any 
leter- jnadequacy in protestant’s service or furnish a valid basis for a finding that 
pera- public convenience and necessity require the proposed competitive service. 
4955, MC-94107, Sub 1, Vancouver Airline Limousines, Ltd., Ext.—Charter Opera- 
Cc. ¢. tions, .... M. C. C. ...., March 28, 1956, Div. 1. 
24.4 Adequacy of Facilities 
24.40 Generally 
licant 24.40 The proximity of a carrier’s terminal facilities is a relative 
ption matter and the importance thereof must be measured in the light of the 
anent nature of the traffic, its volume and frequency of movement, and the carrier’s 
under policy in stationing its equipment. In short many things may affect a car- 
nining rier’s ability to place equipment at a certain point within a given time. MC- 
g and 69051, Sub 2, Joseph Reinhart, Inc., Ext.—Prefabricated, May 4, 1956, 
terest Div. 1. 
— 24.42 Motor Truck Equipment 

24.42 The fact that shipper prefers a certain type of trailer as more 
B COR convenient, does not of itself justify the grant of authority sought, where 
J the equipment of existing carriers, as here, is reasonably satisfactory to 

handle the traffic in question. Applicant has failed to show existing service 
inadequate. MC-108993, Sub 48, Morgan Drive-Away, Inc., Ext.—Boats, 
April 19, 1956, Div. 1. 

24.42 Opposing carriers have substantial equipment, and considering 
service the scope of their authorities, it must be considered adequate in view of the 
pening fact that they have idle equipment, and there is no showing that they have 
by the been unable or unwilling to move all the traffic offered them to the desti- 
nmodi- tation States. MC-107698, Sub 14, Bonanza, Inc., Ext.—Wichita, April 26, 
Div. 4. 1956, Div. 1. 

444 Tank Truck Equipment 
ost, 2 24.44 Supporting shippers require tank-truck service for the transpor- 
of ° ome tation of less-carload shipments in bulk in order to meet customers’ demands 
heveat for deliveries in that manner, to serve off-rail points, to eliminate costs of 
. oval handling shipments in drums and especially to meet competition of producers 
oat which already ship in bulk by motor vehicle. MC-102616, Sub 591, Coastal 
Tank Lines, Inc., Ext.—Riverview, Ohio, March 23, 1956, Div. 1. 

24.44 Applicant proposes to provide tank vehicles with heating equip- 
pet ment which is essential to the unloading of asphalt, road oils and fuel oils 
—U from rail cars to tank trailers and there is no evidence of record that any 

of the opposing motor carriers have such equipment. MOC-92983, Sub 78, 
Eldon Miller, Inc., Ext.—lIowa, March 22, 1956, Div. 1. 
lume of 24.44 Applicant has the necessary special tank vehicles for handling 
facture, the dairy wax and has been serving the supporting shippers to their satis- 
ation to faction for many years. MC-112822, Sub 1, Earl Bray, Inc., Ext.—Lake 
stances: Charles, La., March 21, 1956, Div. 1. 
rtilizers § 2445 Flat Bed Trailers 

24.45 Supporting shipper has had great difficulty in obtaining equip- 
furnish ment, particularly 30-foot flat-bed trailers, from the available motor carriers. 
of trafic § Stated. MC-107295, Sub 45, Pre-Fab Transit Co., Ext.—Pipe from 
Ogden & § Wooster, Ohio, April 6, 1956, Div. 1. 
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24.46 Special Truck Equipment 


24.46 Flatbed trailers equipped with chains with ratchet tightening 
devices, wooden blocks, and sockets into which wooden poles or low sides 
could be fitted, which had been used for transportation of military trucks, 
are not special equipment. See. Rowe Transfer & Storage Co., Inc. v. Malone 
Freight Lines, Inc., 54 M. C. C. 801. Compare 62 M. C. C. 539. MO-80837, 
Sub 179, Kenosha Auto Transport Corp. Ext.—Littleton, Oolo., May 3, 1956, 
Div. 1. 


24.46 The shipper’s traffic is composed preponderantly of hanging 
meat, and the opposing motor carriers authorized to originate its shipments 
frequently do not have available suitable trailers equipped with meat rails 
and mechanical refrigeration for eastern shipments. MOC-115113, Iowa 
Packers Xpress, Inc., Common Carrier Application, May 10, 1956, Div. 1, 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 The mere holding of authority, standing alone, is not evidence 
of the existence of an adequate service. MC-61396, Sub 48, Herman Bros, 
Inc., Ext.—Nebraska and South Dakota, April 6, 1956, Div. 1. 

24.51 Emergency Shipments 


24.51 Although the shipments are referred to as ‘“‘emergency ship- 
ments” they recur frequently, averaging three or four a week. These are 
normal transportation demands for expedited express service. M0OC-42405, 
Sub 5, Mistletoe Express Service, Ext.—Dallas, Texas, April 5, 1956, Div. 1. 


24.51 Shipper is frequently called upon to make emergency shipments 
which can only be performed satisfactorily by a motor carrier. MC-41915, 
Sub 19, Paul W. Hively Ext.—Wheatland, N. Y., March 20, 1956, Div. 1. 


24.51 Standing alone, a need for service only in case of emergency is 
insufficient to warrant the issuance of a certificate of public convenience and 
necessity. MC-115086, Carbon Transport Co., Inc., Common Carrier Appli- 
cation, April 18, 1956, Div. 1. 


24.51 Although motor service is desired on a permanent basis for 
emergency movements on short notice, the fact that this service would be 
used for occasional movements in the summer season only does not establish 
a sufficient public need. MO-80480, Sub 64, Gateway Transportation Oo., 
Ext.—Badger Ordnance Works and Camp McCoy, May 3, 1956, Div. 1. 

24.51 The shippers possible use of applicant’s proposed services is 
bottomed on some future emergency which might arise and is insufficient to 
warrant grants of authority. MCO-88589, Sub 19, C & H Transportation Co., 
Inc.—Ext.—Memphis, Tenn., May 7, 1956, Div. 1. 

24.58 Railroad 


24.53 Customers require deliveries direct to construction sites located 
at off-rail points. Rail service would require a costly double unloading 
operation. MC-41915, Sub 19, Paul W. Hively Ext.—Wheatland, N. Y., 
March 20, 1956, Div. 1. 


24.53 Service by rail is wholly inadequate since this necessitates addi- 
tional handling from the railhead to the consignee, and results in additional 
costs to the latter. MC-115874, Harold F. Emslie and Stanley A. Enmslie 
Common Carrier Application, March 16, 1956, Div. 1. 


24.53 Rail service is not satisfactory as no auxiliary services such as 
dismantling and reassembling of equipment is provided and trucking com 
tractors must be procured by shippers to transport the equipment betwee! 
railheads and drilling sites. MC-115276, Charles O. Ingmire Common Carrier 
Application, March 22, 1956, Div. 1. 

24.53 The rail carriers do not provide the flexible service required 02 
certain shipments, particularly those where the source of supply or point of 
use is not located on a rail siding. MC-114280, Paul M. Gillmor Co. Common 
Carrier Application, .... M. C. C. ...., March 29, 1956, Div. 1. 
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24.53 Rail service cannot completely meet the reasonable transporta- 
tion requirements of supporting shippers because of slowness, particularly 





































ning in the return of tank cars, consignees’ lack of storage facilities or off-rail 
sides jocations, and a need for rush shipments in periods of peak demand. MC- 
= 92988, Sub 103, Eldon Miller, Inc., Ext.—Six States, April 3, 1956, Div. 1. 
837, 24.53 Only rail service is now available to the shipper, but it is not 
956 sufficiently flexible or adequate to meet the shipper’s transportation require- 
‘ ments. MO-107515, Sub 188, Refrigerated Transport Co., Inc., Ext.— 
ging Chickasha, Okla., April 6, 1956, Div. 1. 
nents 24.53 Undue delays in placement of cars and in-transit time caused 
rails inconvenience to the shipper, disrupted shipping schedules, and caused cus- 
Towa tomers’ complaints of delayed deliveries. MC-112148, Sub 8, James H. 
ae Powers Ext.—Fargo, N. Dak., May 8, 1956, Div. 1. 

24.53 Rail service is not adequate to meet the shipper’s transportation 
needs as some of its shipments are too small to justify shipping in rail cars 
and in several instances rail cars were defective or too dirty to use. MC- 

dence 115557, Charles A. McCauley Common Carrier Application, May 1, 1956, 
Div. 1. 
24.53 Existing rail facilities available for service to the paper plant 
are not shown to be inadequate for the present and prospective volume of 
ship- the plant traffic. Denied. F. D. 18848, Alabama Great Southern R. Co. Con- 
ge are struction, .... I. C. C. ...., May 10, 1956, Div. 4. 
Div. 1 24.53 Rail service is not completely satisfactory because of its in- 
ments ability to make delivery at job sites or at specific times. A more localized 
41915, and flexible type of outbound delivery service is required than is supplied 
Div. 1 by rail carriers. MC-2962, Sub 13, A & H Truck Line, Ext.—Gypsum Co. 
ah Near Shoals, Ind., April 30, 1956, Div. 1. 
ce and 24.53 Rail service is not suitable where job-site deliveries are involved. 
Appli- aaeries Sub 42, Pre-Fab Transit Co., Ext.—Fort Payne, Ala., May 1, 
1956, Div. 1. : 
sis for 24.53 There is no motor carrier service of the type proposed to meet 
yuld be shipper’s requirements for transportation of shipments to consignees which 
tablish are not on rail sidings, shipments which require expedition, and for rela- 
on Co., tively small shipments to consignees with limited storage facilities. MC- 
4. 102567, Sub 34, Earl Clarence Gibbon Ext.—Ohaison, Texas, April 9, 1956, 
rices is Div. 1. 
cient to 24.53 The shipper’s plant is not located on a rail siding and rail ship- 
ion Co., ments by it are not feasible. MO-115113, Iowa Packers Xpress Common 
Carrier Application, May 10, 1956, Div. 1. 
located 24.55 Motor Truck—Common Carrier 
loading 24.55 Protestant can provide service from Knoxville to points in 
8. Be eastern Texas by moving east to the Charlotte gateway, thence west. In 
view of the circuity, this would not be adequate service to the supporting 
es addi § Shipper. Moreover, it is not authorized to serve all points in Texas. MC- 
ditional 111802, Sub 17, Highway Transport, Inc., Ext.—16 States, .... M. C. C. 
-.++, April 18, 1956, Div. 1. 

24.55 Neither of the opposing carriers is presently able from the 
such as standpoint of proximity to shipper’s plant, or availability of suitable equip- 
ing coD- @ Ment, to provide a similar service and neither has handled any of the 
betweel @ considered traffic. Granted. MO-107295, Sub 42, Pre-Fab Transit Co., 
" Ext.—Fort Payne, Ala., May 1, 1956, Div. 1. 
red on 24.55 Although an existing carrier has not be called upon for service, 
ju at of it is primarily a regular route carrier, does not hold authority to serve all 
psones! 4 the destination points, and consequently cannot provide the split-delivery 





service required by the supporting shipper. MC-9140, Sub 5, W. Don 
Mauer Ext.—Nebraska, May 1, 1956, Div. 1. 
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24.55 The evidence indicates a need for split deliveries, a service 
which exceptants by reason of their limited operating authorities cannot 
always provide. MC-75468, Sub 12, Reed Lines, Inc., Ext.—Additiona) 
States, May 14, 1956, Div. 1. 

To same effect: 


MO-58152, Sub 5, Ogden & Moffett Co. Ext.—Four States, May 9, 1956, 
Div. 1. 


24.55 The motor carrier service available to and from a large number 
of points in the considered territory is mostly regular-route service pro- 
vided by general-commodity carriers and is inflexible and otherwise unsuited 
to the needs of the shipper and its customers because pick-up at more than 
one point and multiple deliveries of consolidated less-than-truckload 
shipments in accordance with fixed schedules on which the shipper and 
its customers operate is impracticable. MC-114816, Sub 1, Louis Pieroni 
and Ray Pieroni Ext.—Additional Territory, May 8, 1956, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 Shippers are entitled to a motor service without the necessity 
of having to negotiate a contract with the carrier. MC-107515, Sub 154, 
Refrigerated Transport Co., Inc., Ext.—Packinghouse Products, March 14, 
1956, Div. 1. 

24.57 Shipper is entitled to motor carrier service which is not subject 
to the contingency of negotiating a satisfactory agreement for contract 
carriage or the burden of resuming the obligation of such a relationship. 
Compare 21 M. C. C. 214, 215. MC-44445, Sub 4, Harold Klein Cartage, 
Inc., Ext.—Meat Products, March 30, 1956, Div. 1. 


24.59 Water Carrier & Forwarder 


24.59 There are times when steamship service is stopped or delayed 
and other occasions when the automobile traffic exceeds the available ship 
loading capacity. On such occasions, shippers desire an all-truck service 
from origin to destination in order to effect delivery in as short a time as 
possible and avoid undue accumulation of traffic at Detroit. MO-62537, 


Sub 55, Great Lakes Forwarding Corp. Ext.—Cleveland-Detroit, March 20, 
1956, Div. 1. 


24.6 Adequate Quality of Service 
24.63 Mine Products 


24.63 Shipper needs a flexible motor carrier service which is not only 
capable of performing split pick-ups at various mine locations throughout 
the origin territory but which must be readily divertable to more crucial 
market demands. Granted. MO-115157, Sub 1, Francis P. Long Contract 
Carrier Application, April 26, 1956, Div. 1. 

24.63 The asphalt and road oils are loaded and must be delivered in 
heated condition, but due to the rail transit time it is frequently necessary 
to reheat the commodities at destination. MO-111089, Sub 8, Taber Tank 
Lines, Inc. Ext.—North Dakota, May 1, 1956, Div. 1. 


24.65 Semi-Processed Material 


24.65 Rail service is not deemed satisfactory because many of shipper’s 
customers are located off-rail and a fast service on short notice is usually 
required. MO-110148, Sub 82, Transit, Inc., Ext.—Liquid Fertilizers, March 
15, 1956, Div. 1. 


24.65 Shipper requires a more flexible service than can be obtained 
from the railroads, principally because use of rail tank cars necessitates 
the transfer of lubricating oil from tank car to tank truck for further trans 
portation to off-rail destinations, such as refineries and compressor stations. 
MC-104210, Sub 60, The Transport Co., Inc., Ext.—Lea County, New Mexico, 
March 16, 1956, Div. 1. 
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24.65 Greater efficiency can be achieved in the transportation of 
cottonseed, soybean and peanut oils by motor carrier service since the 
problem of sanitation is more easily met and reduction in transit time would 
reduce the amount of deterioration and congealment of the lading during 
transit. MC-109584, Sub 21, Arizona-Pacific Tank Lines Ext.—10 States, 
April 6, 1956, Div. 1. 


24.66 Industrial Manufactures 


24.66 The supporting shipper needs an expeditious service which appli- 
cant, through interchange with another carrier, can provide, and there is none 
available. Granted. MC-52866, Sub 24, Rocky Mountain Service, Inc., 
Ext.—Explosives, May 2, 1956, Div. 1. ! 


24.66 Experience with motor carrier service under temporary author- 
ity of one of the applicants shows that it has resulted in substantial monetary 
savings in the cost of loading trucks as compared with rail cars, requires 
the use of less vehicles and personnel, and contributed to safety at the 
plant. Motor service also has proven more flexible and more efficient than 
rail service in meeting certain problems of the Army. MC-80430, Sub 64, 
Gateway Transportation Co., Ext.—Badger Ordnance Works and Camp 
McCoy, May 3, 1956, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 

24.67 Some commodities are not susceptible to physical interchange 
and others require quick dependable service to avoid costly delays. MC- 
112096, Sub 2, Haines Trucking Co. Ext.—Nevada, May 7, 1956, Div. 1. 


24.68 Necessaries 


24.68 Experience of shippers in using existing carriers found unsatis- 
factory with respect to protection of meat. Granted. MC-7746, Sub 68, 
United Truck Lines, Inc., Ext.—Packing House Products, March 30, 1956, 
Div. 1. 


24.68 Interchange arrangements have proved to be unsatisfactory 
because they can and do result in damage to the merchandise (floor cover- 
ings). Rail service is not satisfactory because of the time required to effect 
delivery and the higher minimum weight. MO-115113, Iowa Packers Ex- 
press, Inc., Common Carrier Application, May 10, 1956, Div. 1. 


24.7 Single Line Service 
24.71 Requisite Proof 


24.71 Although the proposed single-line service undoubtedly would 
be a convenience to the shippers, this fact, standing alone, is not sufficient 
to warrant a grant of the requested authority. MC-64110, Sub 17, Grant 
= Mead and Albert L. Mead Ext.—Packinghouse Products, April 6, 1956, 

lv. 1. 
24.75 Perishables 


24.75 The connecting-line service has been unsatisfactory during that 
part of the year when protective services are required. However, there 
is no need for restricting applicant to use vehicles equipped with mechanical 
refrigeration or to service from April 1 to September 30. MO-107515, 


ne —~ Refrigerated Transport Co., Inc., Ext.—Oleomargine, April 12, 
» Div. 1. 


24.75 Although shippers are not necessarily entitled to single-line 
service to every point to which they ship, it appears that single-line service 
is necessary here because of the nature of Florida beef, requiring fast, 
expedited delivery in order to preserve its quality. MC-107107, Sub 69, 
Alterman Transport Lines, Inc., Ext.—Meat Products—North Carolina and 
South Carolina, May 1, 1956, Div. 1. 
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24.75 The joint-line service of opposing motor carriers, regular-route 
common carriers of general commodities, which involves several transfers 
of lading, has been tried and found unsatisfactory. It is impracticable to 
transfer frozen juices because of temperature requirements and vacuum. 
packed commodities in glass jars are subject to breakage when transferred, 
MC-112148, Sub 8, James H. Powers Ext.—Fargo, N. Dak., May 8, 1956, 
Div. 1. 


24.78 Shippers Requirements 


24.78 Shipper cannot effectively and satisfactorily serve its customers 
without a direct single-line motor carrier service, which it has repeatedly 
tried to obtain to no avail. Considering the nature of the commodity (floor 
tile) and the short-notice demands of consignees, it cannot seriously be 
doubted that a need for single-line service exists. MC-1358, Sub 23, Harley 
White and Harry White, Ext.—Floor Tile and Siding, April 19, 1956, Diy. 1, 
24.79 Bus Service 


24.79 There is no direct motor or rail carrier service. The joint-line 
motor carrier service is inadequate and inconvenient because of the necessity 
for interchange in New York City and use of rail service requires at least 
two changes en route. Granted. MC-3647, Sub 188, Public Service Co. 
ordinated Transport Ext.—Roosevelt Raceway, N. Y., April 19, 1956, Div. 1. 


24.8 Particular Type of Freight Service 
24.82 Supplemental 


24.82 Supporting shippers need a prompt and dependable motor carrier 
service to supplement that of the rail carriers. Granted. MOC-115480, E. 
L. Bangerter Common Carrier Application, April 19, 1956, Div. 1. 


24.82 The evidence fairly shows that supporting shippers need the 
proposed operation to supplement rail service and to provide shippers with 
a@ necessary service, where, for reasons of location or inventory considera- 
tions, rail service is not adequate. MC-115852, Sub 1, Reginald H. Rediker 
Common Carrier Application, April 26, 1956, Div. 1. 


24.85 Armed Protective 


24.85 The transportation free of charge of guards, whether military 
personnel or civilian detectives, in order to protect classified material is 
for the benefit of the Government. Section 22 and 217 (b) of the Act 
permit free transportation of persons for the United States Government. 
Assuming the guards are not to be transported ‘“for’’ the Government, 
sections 1 (7) and 217 (b) of the Act permit transport without author- 
ity as employees of the carrier. Compare 31 M. C. C. 778. 48 M. C. C. 
687 distinguished. MC-35628, Sub 192, Interstate Motor Freight System 
Ext.—Passengers, .... M. C. C. ...., March 22, 1956, Div. 1. 


24.87 Non-Transport Accessorial 


24.87 Applicant maintains an inventory in its warehouse of appliances 
for each shipper and renders special service in delivering and installing 
the appliances at specified times. Authority granted from site of applicant’s 
warehouse. MO-115100, Hyman Kahn Contract Carrier Application, March 
14, 1956, Div. 1. 


24.88 Vehicle Transportation 


24.88 To the extent that the trailers are drawn by a truck, which 
is also part of a shipment being moved, with applicant providing the drivers, 
the movement is driveaway. To the extent that movement is accomplished 
on flat-bed vehicles provided by applicant, the movement is truckaway. 46 
M. C. C. 147; 49 M. C. C. 63, 70. A need was demonstrated for both types 
of service and applicant, now serving shipper, should be authorized to 
perform a complete service. MO-4405, Sub 265, Dealers Transit, Inc., Ext. 
—Athens, N. Y. March 26, 1956, Div. 1. 





JUNE, 1956 





24.9 Particular Type of Passenger Service 
24.92 Charter 


24.92 The Commission has generally refrained from authorizing the 
transportation of a particular class of passengers on the ground that it 
would be inconsistent with the duty of a common carrier to serve the public 
indiscriminately. Instead, it has been deemed more appropriate to grant 
contract carrier authority with appropriate restriction. See 63 M. C. C. 
915; 68 M. C. C. 769.  MO-115189, Safeway Transport, Inc., Common Carrier 
Application, April 6, 1956, Div. 1. 


24.94 Race Track Special Operations 


24.94 Special seasonal operations, consisting of round-trip service 
to a racetrack authorized. MC-3647, Sub 188, Public Service Coo 
Transport Ext.—Roosevelt Raceway, N. Y., April 19, 1956, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Proposed alternate routes are 15, 41, 43 and 57 miles in length, 
as compared to the present routes which are 15, 36, 47 and 58 miles long. 
Since mileage savings of less than 10 percent are involved, no authority is 
required by applicant to perform the proposed alternate route operations 
provided it complies with the conditions set forth in the Commission’s rules 
and regulations governing the use of alternate highways. MO-2136, Sub 11, 
Clemans Truck Line, Inc., Ext.—Alternate Routes, Indiana and Michigan, 
March 27, 1956, Div. 1. 


25.00 The use of a route for detour purposes is permissible under 
certain circumstances designated in Commission rules and regulations, one 
of which permits such use when a regularly authorized route is temporarily 
impassible. MOC-608, Sub 6, T. R. Shumpert Ext.—Alternate Route, March 
21, 1956, Div. 1. 


25.00 The Commission’s so-called deviation order of June 29, 1955 

(49 CFR 211.1 ff) effective August 12, 1955, is not applicable where, as 

here, a motor carrier includes in the proposed alternate route any portion 

of an authorized service route or any portion of an authorized alternate 

route. MO-78632, Sub 94, Hoover Motor Express Co., Inc., Alternate Route, 

— Tenn.—Louisville, Ky., .... M. C. C. ...., April 9, 1956, 
iv. 1. 


25.00 The controlling factors under the Commission’s deviation order 
of June 28, 1955 are (1) that the alternate route be over highways parallel 
to those comprising the regular service route; (2) that the distance over 
such parallel highways be not less than 90 percent of that over the regular 
service route between the points of deviation; (3) that the route used under 
the rule shall not cross or intersect (between point of deviation and return) 
any authorized service or other authorized alternate route, and (4) that no 
lew service result. The amount of deviation must be computed between the 
point of departure from a service route and the first point of contact with 
that service route. The “same service route” may be comprised of a com- 
bination of two or more routes specified in more than one authority. MC- 
44592, Sub 15, Middle Atlantic Transportation Co., Inc., Ext.—Alternate 

tes, .... M.C.C. ...., May 7, 1956, Div. 1. 


25.02 Nature & Extent 


25.02 The commodity description of an alternate route should be 
identical with that of the principal route. MO-110166, Sub 11, Tennessee 
Carolina Transportation, Inc., Ext.—Alternate Route, April 30, 1956, Div. 1. 
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25.07 Requisite Proof 


25.07 Before a grant of authority to improve an existing and competi- 
tively effective service may be properly made, it is necessary that the appli- 
cant establish by competent evidence that it is in a position effectively to 
compete with existing carriers operating between the points and that the 
improved service sought to be instituted will not differ so materially from 
that now rendered as to provide a competitive advantage not previously en- 
joyed. MC-59264, Sub 22, Smith & Solomon Trucking Co. Ext.—New 
Cumberland, March 23, 1956, Div. 1. 

25.07 In considering applications for authority to operate over alter- 
nate routes, three concurrent tests are applied, all of which must be answered 
in the affirmative before authority can be granted solely on the basis of 
operating economy and carrier convenience. They are: (1) is applicant 
presently operating between the proposed termini over a practicable and feas- 
ible route; (2) is it now operating over authorized routes and handling a 
substantial volume in competition with existing carriers operating between 
termini over direct routes; and (3) will the competitive situation remain 
unchanged if the authority sought is granted? MC-78632, Sub 94, Hoover 
Motor Express Co., Inc., Alternate Route, Chattanooga, Tenn.-Louisville, Ky., 

mo. , April 9, 1956, Div. ‘1. 


25.07 The thiee tests consistently applied in determining applications 
for alternate route authority require applicant to show (1) that it is present- 
ly operating between the involved points under appropriate authority over 
a practicable and competitively feasible route; (2) that it is in fact an 
effective competitor for traffic over such route with other carriers operating 
between the involved points, and (3) that it will not be able to perform 
over the proposed route a service so greatly improved as to be tantamount 
to a new service. MC-44592, Sub 15, Middle Atlantic Transportation Oo., 
Inc., Ext.—Alternate Routes, .... M. C. C. » May 7, 1956, Div. 1. 

25.07 In an application invoking the elimination of a gateway and 
seeking authority which would enable operation over more direct routes, 
the applicant is charged with the burden of establishing affirmatively by 
definite evidence (1) that it is actually transporting a substantial volume 
of traffic from and to the points involved by operating in good faith through 
the gateway and in so operating is effectively and efficiently competing with 
existing carriers, and (2) that the elimination of the gateway requirement 
would not enable it to institute a new service or a service so different from 
that presently provided as to materially improve its competitive position to 
the detriment of the existing carriers. MC-106920, Sub 8, 

Express, Inc., Ext.—Elimination of Gateway, .... M. C. C. , April 20, 
1956, Div. 1. 


25.07 In order to establish that public convenience and necessity re- 
quire use of a proposed alternate route, applicant must show, among other 
things, that it effectively competes with existing carriers for the considered 
traffic. This applicant has failed so to do in connection with certain trafic. 
Denied in part. MC-268, Sub 72, Garrett Freightlines, Inc.—Alternate 
Route, May 1, 1956, Div. 1. 


25.08 Granted Upon Requisite Showing 


25.08 Alternate Routes Granted in the Following Proceedings: 
Garrett Freightlines, Inc., MC-263 
Sub 72, Salt Lake City, Utah and Wells, Nev., over U. S. 
Highway 40, Granted, May 1, 1956 25.08* 
Hoover Motor Express Co., Inc., MC-78632 
Sub 94, Chattanooga, Tenn.-Louisville, Ky., Granted, 
ere oe , April 9, 1956 25.08* 
Middle Atlantic Transportation Co., Inc., MC-44592 
Sub 15, U. S. ar tee. 20 and 22, Granted, . M. C. C. 
,» May 7, 1956 25.08° 
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Northern Pacific Transport Co., MC-63562 
Sub 20, Helena, Mont., Granted, March 28, 1956 
Pacific Highway Transport, Inc., MC-52920 
Sub 18, Grand Mound, Granted, . 
19, 1956 
Riggs Dairy Express, Inc., MC-106920 
Sub 8, Elimination of Gateway, Granted, .. 
..--, Apr. 20, 1956 


Schreiber Trucking Co., Inc., MC-31444 
Sub 40, Philadelphia & Scranton, Pa., Lyons, N. Y. & 
Harrisburg, Pa., Granted, ....M.C.C. ...., Apr. 9, 
1956 
Tennessee Carolina Transportation, Inc., MC-110166 
Sub 11, Charlotte, N. C. & U. S. Highways 70 & 74 east 
of Asheville, N. C., Granted, Apr. 30, 1956 


25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied in the Following Proceedings: 
Clemans Truck Line, Inc., MC-2136 
Sub 11, Indiana & Michigan, Denied, March 27, 1956 25.09* 
Shumpert, T. R., MC-603 


Sub 6, Memphis, Tenn. & pts. in Mississippi, Denied, Mar. 
21, 1956 25.09* 


25.1 Present Base Route 
25.18 Present Restrictions 


25.13 Alternate routes are subject to the same conditions and restric- 
tions applicable to the regular routes to which they are appurtenant. MC- 
52290, Sub 18, Pacific Highway Transport, Inc., Ext.—Grand Mound, .... 
M.C.C. ...., April 19, 1956, Div. 1. 


25.138 The fact that applicant holds irregular-route authority under 
which it may operate over the proposed alternate route is no bar to a grant 
of the authority sought because it would be difficult to preserve the separate 
nature of its irregular route in connection with regularly-scheduled through 
movements. MC-110166, Sub 11, Tennessee Carolina Transportation, Inc., 
Ext.—Alternate Route, April 30, 1956, Div. 1. 


25.2 Points to be Served 
25.20 Generally 


25.20 Alternate route authority implies no service at intermediate or 
off-route points. MC-107626, Sub 5, Las Vegas-Needles—Phoenix Truck 
line, Inc., Ext.—Mercury, Nevada, April 11, 1956, Div. 1. 


23.21 Intermediate 


25.21 An intermediate point of service on an alternate route is im- 
proper because the route thereupon becomes a service rather than an alter- 
nate route. An authorized off-route service point is on the alternate route, 
therefore, the alternate route shall be separated into two segments to and 
from that point. MC-78632, Sub 94, Hoover Motor Express Co., Inc., Alter- 


nate Route, Chattanooga, Tenn.-Louisville, Ky., .... M. C. C. ...., April 9, 
1956, Div. 1. 


25.3 Improved Operations 
25.30 Generally 


25.30 In proper cases where, as here, the institution of a proposed 
service would not result in a substantially new service, public convenience 
and necessity may be found in operating economies and those factors which 
contribute to expedition and efficiency in operation, all of which though they 
benefit first the carrier, indirectly contribute to more expeditious and eco- 
tomical transportation. MC-63562, Sub 20, Northern Pacific Transport Co. 
Ext.—Alternate Route—Helena, Montana, March 28, 1956, Div. 1. 
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25.30 While both of the proposed routes are longer than the presently 
authorized routes between the involved points, use of one alternate route 
will enable applicant to avoid congested metropolitan areas and the other 
will permit operation over a throughway, better and safer highways. Mo. 
44592, Sub 15, Middle Atlantic Transportation Co., Inc., Ext.—dAlternate 
Routes, ....M.C.C. ...., May 7, 1966, Div. 1. 


25.30 Evidence of labor difficulties does not justify a grant of alter. 
nate route authority. FF-164, Sub 2, Arrow Marine Forwarder Extension— 
Removal of Route Limitation, .... I. C. C. ...., differs factually from the 
present case because the freight forwarder in that case was prevented from 
fulfilling its duties to the public by numerous strikes, not against it; while 
here applicant was directly involved in the difficulties with its employees, 
MC-78682, Sub 94, Hoover Motor Express Co., Inc., Alternate Route, Chatta- 
nooga, Tenn.-Louisville, Ky., .... M. C. C. ...., April 9, 1956, Div. 2. 


25.32 Safer Route 


25.32 Safer route entailing a minimum of operation through heavily 
populated areas basis of grant. MC-52920, Sub 18, Pacific Highway Trans- 
port, Inc., Ext.—Grand Mound, .... M. C. C. ...., April 19, 1956, Div. 1, 


25.32 Although use of the proposed route would increase applicant's 
mileage by 63 miles, it would make for a safer operation through a less 
populated and congested area than that traversed over applicant’s present 
route. MC-268, Sub 72, Garrett Freightlines, Inc.—Alternate Routes, May 1, 
1956, Div. 1. 


25.34 Less Congested Route 


25.34 The proposed alternate route, besides being 6 miles shorter, 
passes through fewer large population centers than applicant’s authorized 
route. Granted. MC-78632, Sub 94, Hoover Motor Express 
nate Route—Chattanooga, Tenn.-Louisville, Ky., .... M. C 
9, 1956, Div. 1. 


25.86 Elimination of Gateways 


25.36 Removal of the gateway restriction not only would be an obvious 
advantage to applicant by the reduction in number of vehicle-miles operated 
in performing its present service, but would result in a better and more efi- 
cient service to the public without adverse effect upon any other carrier. 
MC-106920, Sub 8, Riggs Dairy Express, Inc., Ext.—Elimination of Gateway, 
© 6 oe Mle We Us so 0 6g ae > Sees We Be 


25.4 Improved or New Service 


25.40 Generally 


25.40 Inasmuch as no substantial change in elapsed transit time would 
be effected by traversal of either of the proposed alternate routes because 
of mountainous terrain, reductions in mileage from 394 to 266 miles and 
from 520 to 349 miles, are not of such significance as would require denial 
cf the application. MC-31444, Sub 40, Schreiber Trucking Co., Inc., Ext— 
Alternate Routes, .... M. C. C. ...., April 9, 1956, Commission, on recon- 
sideration. 


25.40 A reduction of 23 miles and a savings of an hour’s time in 
transit will not enable applicant to provide a new or substantially different 
service than it is now rendering so as to affect materially the operations of 
other authorized carriers. MC-110166, Sub 11, Tennessee Carolina Trans 
portation, Inc., Ext.—Alternate Route, April 30, 1956, Div. 1. 
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wed 25.5 Effect Upon Competitive Position 
ther 25.51 Present Competitive Ability 
25.51 The service sought to be instituted, which would involve 78 miles 
as against the presently authorized route with a mileage of 387, would ma- 
terially enhance applicant’s competitive position to the detriment of existing 
lter- carriers. MO-50264, Sub 22, Smith & Solomon Trucking Co. Ext.—New 
a Cumberland, March 23, 1956, Div. 1. 
| the AH 
from 25.7 Restrictions Imposed Upon Grant 
“4 25.70 Generally 
atta- 25.70 Since the only need shown for the use of the proposed route is 
| in connection with traffic moving between two points and beyond one point, 
the grant restricted against the transportation of any other traffic. MC- 
78682, Sub 94, Hoover Motor Express Co., Inc., Alternate Route—Chatta- 
. nooga, Tenn.-Louisville, Ky., .... M. C. C. ...., April 9, 1956, Div. 1. 
savily 
ag 26. Preservation of Sound Transportation Conditions 
v. 1, 
on 26.1 “Follow the Traffic” Doctrine 
a less 26.10 Rule Since April 20, 1953 
ney 26.10 While applicant will lose some traffic it is now handling to cer- 
vs, tain points, additional carrier service to those points is not warranted in 
the absence of convincing proof that existing service from the new pipeline 
terminal will be inadequate. MC-113624, Sub 6, Ward Transport, Inc., Ext. 
—Monticello, Utah, April 6, 1956, Div. 1. 
horter, ° 
orized 26.4 Promote Operating Economy 
“on 2.40 Generally 
’ 26.40 Shipper is entitled to a complete motor common carrier service. 
Applicant here seeks to provide such service, not by extending its points of 
origin or destination, but by a minor extension of its existing commodity 
description. In these circumstances, a grant would promote efficient and 
»bvious economical transportation service as required by the national transportation 
perated policy. MO-51661, Sub 32, H. Earl Pitzer Ext.—Canned Goods and Other 
ore effi- Commodities, March 13, 1956, Div. 1. 
a 2%42 Supplement Rail Service 
26.42 Although no shipper testimony was presented, the evidence 
clearly shows that the operation here involved will result in operating 
economies as well as a better, more frequent and efficient service to the 
public and, therefore, this type of coordinated service is clearly in the public 
interest. MC-20080, Sub 1, Maskelyne Transfer and Storage, Inc., Ext.— 
wn Motor-For-Rail Service, .... M. C. C. ...., March 23, 1956, Div. 1. 
because § 2643 Balance Traffic 
ne 4 26.43 In addition to fulfilling the need expressed for this part of the 
e ae Proposed transportation, applicants to some extent will be able to operate 
” pee more efficiently in connection with return hauls to their base territory. 
n ree MC-115465, Charles W. Northcutt and Cecil V. Huff Contract Carrier Appli- 
cation, March 23, 1956, Div. 1. 
ue . 26.44 Household Goods Carriers 
ereD 
re’ of 26.44 A grant to enlarge applicant’s base territory should improve its 
a Trans @ °PeTations by substantially reducing its costs without material change in 








the existing competitive situation. It will also be adequate to meet the ex- 
Dressed needs of the supporting shippers. MC-28445, Sub 3, Community & 
ohnson Corp. Ext.—Non-Radial Authority, May 3, 1956, Div. 1. 
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26.6 Competition 
26.60 Generally 


26.60 The shippers need for competitive service can be supplied by 
two carriers as they will provide competition and a choice of carriers. MO, 
9895, Sub 81, R. B. “Dick” Wilson, Inc., Ext.—Nebraska, .... M. C. C. 
April 19, 1956, Div. 1. 


26.7 Effect Upon Other Carriers 


26.70 Generally 


26.70 In considering whether or not a new service should be author- 
ized we must not overlook the impact of such a new service upon others, 
MC-2887, Sub 4, Lynn Cox Ext.—Coal, March 15, 1956, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 Existing carriers should be afforded the opportunity to render 
service before a new carrier is authorized to enter the field in competition 
with them. MC-115466, Chester S. Rouse Common Carrier Application, 
March 21, 1956, Div. 1. 

To same effect: 


MC-39568, Sub 4, Arrow Transfer & Storage Co. Ext.—Ellijay, Ga., 
March 27, 1956, Div. 1. 


MC-55811, Sub 24, Craig Trucking, Inc., Ext.—Foodstuffs—Collinsville, 
Ill. to Indiana, April 6, 1956, Div. 1. 


26.71 Existing carriers should normally be accorded the right to 
transport all traffic which they can handle adequately, efficiently, and eco- 
nomically in the territory served by them as against any new carrier seek- 
ing to enter the field in competition with them. MC-94107, Sub 1, Van- 
couver Airline Limousines, Ltd., Ext.—Charter Operations, .... M. C. C. 
...-, March 28, 1956, Div. 1. 


26.71 Existing motor carriers should normally be accorded the right 
to transport all traffic which they can adequately, efficiently, and economically 
handie in the territory served by them as against any person now seeking 
to enter the field. MO-115864, Goodman Motor Transport Co., Ltd., Con 
tract Carrier Application, March 15, 1956, Div. 1. 


26.71 Existing motor carriers are entitled to an opportunity to trans- 
port all traffic which they can adequately and efficiently handle. MC-114955, 
Sub 1, Herbert Edward Wilson Common Carrier Application, .... M. C. C. 
..--, April 19, 1956, Div. 1. 


26.71 Protestant motor carrier should have the opportunity of sery- 
ing the shipper to the extent of its ability before authority is granted to 
another motor carrier. MC-110525, Sub 280, Chemical Tank Lines, Inc., Ext. 
—Marshall County, April 30, 1956, Div. 1. 


26.71 The protestant purchased operating rights a short time prior 
to the hearing and is endeavoring to increase its boat hauling operations. 
It should be given an opportunity to demonstrate the service it can perform. 
MC-115313, Sub 1, Charles G. Mack Contract Carrier Application, April 23, 
1956, Div. 1. 


26.71 Existing authorized carriers should be accorded the right to 
transport all available traffic which they can handle adequately and efficiently 
in the territory served by them. MC-115462, Frank Churillo Contract Car 
rier Application, May 16, 1956, Div. 1. 

26.71 Where motor carrier service is available, such carriers are eD- 
titled to an opportunity to demonstrate their ability to meet the supporting 
shipper’s transportation requirements before additional carrier services are 
authorized in the territory which they serve. MC-3468, Sub 137, F. J. 
Boutell Driveaway Co., Inc., Ext.—New England, May 2, 1956, Div. 1. 
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26.74 Motor Truck Carriers 


26.74 The opposing motor carriers have not transported shipper’s 
traffic and would not be adversely affected to any material degree by a 
grant of the authority requested in view of the small volume of traffic in- 
yolved. MO-51661, Sub 32, H. Earl Pitzer Ext.—Canned Goods and Other 
Commodities, March 13, 1956, Div. 1. 


26.74 Grant of authority to applicant will divert a substantial amount 
of traffic from protestant and as a result its ability to properly serve the 
yarious theaters located in the area will be affected. Application denied. 
MC-114488, Southern Transit Co. Contract Carrier Application, March 30, 
1956, Div. 1. 


26.74 To the extent that private carriage would be replaced by the 
proposed service, existing motor carriers would not be materially adversely 
affected by a grant of authority. MC-110358, Sub 2, Duncannon Transpor- 
tation Co. Ext.—Buffalo, March 21, 1956, Div. 1. 


26.74 If appropriately restricted, the proposed operation should have 
no material adverse effect on the operations of the opposing motor carriers. 
The benefits to be derived from the proposed operations outweigh any ad- 
verse effect on existing carriers. MC-20080, Sub 1, Maskelyne Transfer and 
Storage, Inc., Ext.—Motor-For-Rail Service, .... M. C. C. ...., March 23, 
1956, Div. 1. 


26.74 Protestant has handled little, if any, of shipper’s traffic and he 
has not solicited such traffic for several years. Its routes are circuitous and 
availability of equipment subject to a contingency. A grant will not affect 
the existing carrier to any material degree. MC-52704, Sub 32, Glenn 
McClendon Ext.—Mississippi, March 26, 1956, Div. 1. 


26.74 Grant to the extent indicated would have little, if any, adverse 
effect upon protestant as it has not handled any of shipper’s business in 
recent years. MC-107483, Sub 3, Darrell C. Stahlman Ext.—Various States, 
March 22, 1956, Div. 1. 


To same effect: 
MC-87857, Sub 26, Brinks Inc. Ext.—Kentucky, March 14, 1956, Div. 1. 


26.74 Although removal of one key-point restriction may cause some 
diversion of traffic from certain opposing motor carriers, the amount diverted 
will be inconsequential. MC-61438, Kansas City Southern Transport Co., 
Inc... Common Carrier Application, .... M. C. C. ...., April 10, 1956, Com- 
mission, on further hearing. 


26.74 Consideration must be given to the potentially detrimental 
effects of the proposed operations on other carriers. New and greatly en- 
larged operating authority which would adversely affect other carriers can- 
not be granted merely because it would likely result in increased revenue 
for applicant. MC-23445, Sub 3, Community & Johnson Corp. Ext.—Non- 
Radial Authority, May 3, 1956, Div. 1. 


26.74 A grant, which is, in substance, the extension of applicant’s 
present authority, will not adversely affect the opposing oilfield haulers to 
any material degree, and will at the same time make available for the con- 
tinued growth of the oilfield industry in Nevada equipment and experienced 
service which has contributed so greatly to the expansion of the industry 
in States already served by these applicants. MC-112096, Sub 2, Haines 
Trucking Co. Ext.—Nevada, May 7, 1956, Div. 1. 


26.74 Although a grant of authority may result in some diversion of 
traffic from an existing contract carrier, this carrier has not been able to 
meet the shipper’s requirements in the past and shipper asserts its intention 
to give all authorized carriers a fair share of its substantial traffic volume. 
gemma Sub 153, Producers Transport, Inc., Ext.—Bulk Salt, May 9, 

, Div. 1. 
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26.75 Water Carriers 


26.75 The services of protesting water carriers have consisted almost 
entirely of towing, with little or no barging of general commodities, ang 
there is no evidence that they have actively solicited the freighting of such 
commodities. It could not be concluded that the proposed service would 
impair the ability of these protestant carriers to continue operation of exist- 
ing services. W-1062, Albany Barge Lines, Inc., Common Carrier Applica- 
is «os ae Ge We , April 10, 1956, Div. 4. 


26.76 Rail Carriers 


26.76 Conduct of the proposed operation would possibly affect the 
operation of the railroads, but not to the extent of appreciably diminishing 
the heavy traffic they now handle. MC-41915, Sub 19, Paul W. Hively Ext, 
—Wheatland, N. Y., March 20, 1956, Div. 1. 


26.76 The amount of traffic diversion from the rail carriers is con- 
jectural, but is not a deterrent to the authorization of motor carrier service 
where, as here, a need has been shown for such service. MC-92983, Sub 108, 
Eldon Miller, Inc., Ext.—Six States, April 3, 1956, Div. 1. 

26.76 Although rail carriers may lose some traffic, the amount of such 
diversion will not be great in all probability, and the advantage to the public 
of having an additional method of service more than offsets this considera- 
tion. MC-106009, Sub 3, John Austin Emory, Ext.—Tennessee, .... M. C. C. 

» March 8, 1956, Div. 1. 


26.76 As regards rail service, there have been recurrent car shortages 
in this area which were the subject of investigation by the Public Utilities 
Commission of Oregon. W-1062, Albany Barge Lines, Inc., Common Carrier 
Application, .... I. C. C. , April 10, 1956, Div. 4. 


26.76 While opposing rail carriers will lose some traffic and revenue 
by the grant of the authority sought, such loss would not seriously affect 
their financial stability or their ability to serve the public. MO-107002, 
Sub 79, Walter M. Chambers Ext.—Petroleum, May 4, 1956, Div. 1. 


26.76 The proposed operation would merely be supplemental to rail 
service and would not result in the appreciable loss of available traffic to the 
opposing rail carriers. MO-113524, Sub 7, James F. Black Ext.—Delaware 
City, Del., May 1, 1956, Div. 1. 

26.76 Some traffic would be diverted from rail to motor service as the 
result of a grant to applicant, but the evidence is not convincing that such 
diversion would jeopardize the rail service since the Army will continue to 
use this service ‘““Whenever it is determined to be in the best interests of 
the Government.” MC-80430, Sub 64, Gateway Transportation Co., Ext.— 
Badger Ordnance Works and Camp McCoy, May 3, 1956, Div. 1. 


26.79 Lack of Carrier Protestants 


26.79 No presently authorized carriers presented evidence in oppo- 
sition to the application and there is no indication that they are interested 
or that the diversion to applicant would have a seriously detrimental effect 
upon their operations. MCO-77848, Sub 8, Julius Bumb Piano Movers, Inc., 
Ext.—Additional States, .... M. C. C. , March 16, 1956, Div. 1. 


26.79 In view of its lack of opposition and its failure to acquire proper 
equipment on request, it appears that the only known motor carrier serving 
the area is not interested in the traffic. MC-115557, Charles A. McCauley 
Common Carrier Application, May 1, 1956, Div. 1. 


26.79 Although certain motor carriers are presently serving the plant 
site and others hold authority therefor, none oppose the application. This 
standing alone is insufficient to warrant the authorization of additional serv- 
ice but, in the instant situation, there is no indication of the extent of the 
authority of existing carriers or their willingness and ability to perform 
such service. MC-2962, Sub 18, A. & H. Truck Line Ext.—Gypsum Co. Near 
Shoals, Ind., April 30, 1956, Div. 1. 
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27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


Sacramento Northern Railway 
Trackage Rights, F. D. 19254, Granted, April 27, 1956 


27.2 Motor Bus Operations 


27.21 Granted 


Kelvington, James P., MC-109417 
Ext., Sub 1, Charter Service, Granted, March 29, 1956 


27.3 Motor Truck Common Carrier Operations 
27.81 Granted 


Asbury Transportation Co., MC-23939 
Sub 76, Washington, .... M. C. C. , Mar. 23, 1956 
Bartholomew, Guy E., MC-113440 
Sub 1, Crated Furniture, ....M.C.C....., Apr. 25, 1956 
Bell Transportation Co., MC-107322 
Subs 79, 80, Nevada, May 7, 1956 
Bunning, John, MC-25518 
Sub 11, Nevada, May 7, 1956 
Chemical Tank Lines, Inc., MC-110525 
Sub 237, Acids, Chemicals & Coal Tar Products, Mar. 23, 
1956 
Dealers Transit, Inc., MC-4405 
Sub 271, Gregg County, Tex., 
1956 


Direct Transit Lines, Inc., MC-106603 

Sub 39, Four States, May 9, 1956 
Edgar, Richard L., MC-86782 

Sub 3, Elko, April 26, 1956 
Herbert, Wm. & Son Co., MC-39721 

Sub 13, North Carolina, .... M.C. C. , Apr. 25, 1956 
Hoskins, Dewell William, MC-96025 

Sub 18, Lumber, April 19, 1956 
Houk, Earl, MC-105964 

Sub 12, Kansas, .... M. C. C. , Apr. 19, 1956 
Hove Truck Line, MC-95084 

Sub 26, Wilmington, Ill., March 21, 1966 
Interstate Motor Freight System, MC-35628 

Sub 194, Gypsum Co., Near Shoais, Ind., April 30, 1956 
Jeffries, H. J., Truck Line, MC-113459 

Sub 7, Nevada, May 7, 1956 
dohnston’s Fuel Liners, Inc., MC-108380 

Sub 38, South Dakota, March 28, 1956 
Kaw Transport Co., MC-106400 

Sub 12, Lawrence, Kansas, April 27, 1956 
Killion Motor Express, Inc., MC-45158 

Sub 14, Gypsum Co., Near Shoals, Ind., April 30, 1956 
Miller, Eldon, MC-92983 

Sub 102, Joliet, Ill., March 13, 1956 
National Trailer Convoy, Inc., MC-106398 

Sub 45, Wichita, Kans., .... M.C.C. , May 16, 1956 
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O’Boyle, M. I., and Son, Inc., MC-106965 

Sub 78, Cement, March 20, 1956 
Parkhill Truck Co., MC-106497 

Sub 8, Nevada, May 7, 1956 
Pittman, Fordyce G., MC-41318 

Sub 10, Nevada, May 7, 1956 
Refrigerated Transport Co., Inc., MC-107515 

Sub 162, Waterloo, Iowa, March 23, 1956 
Reliable Transportation Company, MC-40007 

Sub 41, Colton and Niland, March 15, 1956 
Rose, J. H., Truck Line, Inc., MC-13250 

Sub 60, Nevada, May 7, 1956 
Stone, Van, MC-103066 

Sub 8, Nevada, May 7, 1956 
System Tank Lines, Inc., MC-109734 

Sub 53, Washington, .... M.C.C. ...., Mar. 23, 1956 
Throckmorton, J. A., MC-112317 

Sub 13, Glass, April 10, 1956 
Tower Lines, Inc., MC-65941 

Sub 13, Tennessee, March 14, 1956 
Watkins Motor Lines, Inc., MC-95540 

Sub 246, Packinghouse Products, March 14, 1956 
Wheeling Pipe Lines, Inc., MC-111170 

Sub 21, Louisiana, March 15, 1956 
Wynn, W. F., MC-114725 

Common Carrier Application, April 27, 1956 

Sub 1, Lawrence and Bern, Kans., April 27, 1956 
Yeatts, Lota H., MC-30237 

Sub 6, New Furniture, March 29, 1956 


27.82 Denied 


Arrowhead Freight Lines, Ltd., MC-69526 
Sub 41, Las Vegas, Nev., .... M.C.C..... » May 8, 1956 
Bray, Earl, Inc., MC-112822 
Sub 2, Ponca City, Okla., March 21, 1956 
Byrnes, R. A., Inc., MC-60186 
Sub 21, Change of Status, May 15, 1956 
Davis, Cless G., MC-105302 
Sub 11, Vermont, March 21, 1956 
Foreman, Inc., MC-109970 
Sub 3, Nebraska, April 27, 1956 
Gibbon, Earl Clarence, MC-102567 
Sub 47, Additives from Bossier City, La., to Memphis, 
Tenn., March 21, 1956 
Houk, Earl, MC-105964 
Sub 11, South Dakota & Wyoming, .... M. 
Apr. 19, 1956 
Logan, R. G., MC-112239 
Sub 2, Chicago and Rock Island, March 27, 1956 
Sub 3, Forms and Equipment, March 27, 1956 
Miller, Eldon, Inc., MC-92983 
Sub 107, Fats, March 29, 1956 
Motor Freight Corp., MC-2401 
Sub 14, Gypsum Co., Near Shoals, Ind., April 30, 1956 
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Robertson, John C., MC-95265 
Sub 9, Explosives, May 3, 1956 


Watkins Motor Lines, Inc., MC-95540 
Sub 254, May 18, 1956 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
Beckwith, Wilbert A., MC-88393 
Sub 1, Nine States, May 1, 1956 


Claypoole, Blair, MC-115411 
Contract Carrier Application, May 1, 1956 


McIntyre, Robert Lawrence, MC-4472 
Sub 5, Malt Beverages from St. Louis, Mo., April 6, 1956 


McMillen, Franklin P., MC-88391 
Sub 1, Nine States, May 1, 1956 


Shea, James D., Company, Inc., MC-109951 
Sub 3, West Quincy, Mass., March 30, 1956 


27.42 Denied 


Lehr, Harry, MC-5443 
Sub 1, Several States, March 23, 1956 


Marter, Ridgway, MC-59357 
Sub 7, Several States, March 23, 1956 


Simanek, Tom, MC-78490 
Sub 7, Nebraska, April 27, 1956 
27.5 Water Carrier Operations 
27.51 Granted 


American Barge Line Company, W-552 
Sub 2, Green River, March 29, 1956 


28. Transfer, Modification or Revocation 
28.1 Transfer 


28.18 Dormant 


28.13 Under section 179.2 (c) (2) of the transfer rules, transfer of 
operating rights under which operations are not being conducted and have 
not been performed for a substantial period will be approved only upon a 
showing that the cessation of operation was caused by circumstances over 
which the holder of such operating rights had no control. MC-FC-56465, 
Dawne Transportation Co., Inc. . Transferee, and James J. Keating, Jr., 
Transferor, April 19, 1956, Div. 


28.13 A transfer of fiat rights will not be approved if the trans- 
feror “has not engaged in bona fide motor carrier operations under such 
operating rights.” (49 CFR 1955 Supp., 179.1 (c) (2)). Transferor has 
given continuous service and transported all freight offered by one company, 
which averages from 4 to 7 loads per day. Protestants contend that docu- 
mentary proof of the exact scope of operations should be furnished. No evi- 
dence of dormancy is offered. The applicant’s showing, pertaining as it does 
to contract carrier operations, complies with the en MC-FC-58319, 
Michael M. Davis—Purchase—L. A. Lambrecht, . 

27, 1956, Div. 1. 
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28.2 Modification 
28.28 Remove Restrictions 


28.23 Neither applicant nor the public should be burdened by restric- 
tions or forms of grants which have been condemned by experience, and no 
longer employed, and serve only to limit a carrier’s utility as a public servant, 
particularly where the removal of such restrictions will not materially en- 
hance the carrier’s present competitive position. MC-108158, Sub 29, Mid- 
Continent Freight Lines, Inc., Ext.—Regular Routes, March 12, 1956, Div. 1. 


28.3 Revocation 
28.31 Jurisdiction 


28.31 Under the provisions of section 403 (b) and 410 (f) of the Act, 
when a holder of a permit ceases to engage in freight forwarder service as 
specified therein and has not so operated for many years, and fails to resume 
service pursuant to a Commission order, such circumstance is grounds for 
revocation of his permit. FF-103, R. E. Shutt Freight Forwarder Applica- 
tion, .... I.C. C. ...., March 27, 1956, Div. 4. 


28.82 What Constitutes 

28.32 One bargeload shipment constituting eleven carloads of iron 
and steel pipe, even if a bona fide movement in respondent’s service, does not 
appear to be more than token service, and is clearly inadequate to constitute 


compliance with a Commission order to resume service. FF-108, R. E. Shutt 
Freight Forwarder Application, .... I. C. C. ...., March 27, 1956, Div. 4. 


28.86 Past Unauthorized Operations or Violations of Law 
28.36 Respondent found to be engaged in transportation not authorized 


by its certificates and in violation of section 206 (a) of the Act. Cease 
and desist order entered. MO-C-1788, Jones Truck Lines, Inc.—TInvestigation 
and Revocation of Certificate, .... M. C. C. ...., March 13, 1956, Div. 1. 


28.386 It is not contemplated by the Act that revocation proceedings 
shall be utilized as a medium of punishment for past wrongdoing. 53 M. C. 
C. 572. MO-C-1077, Atlanta-New Orleans Motor Freight Co. v. Mobile 
Express, Inc., .... M. C. C. ...., April 23, 1956, Div. 1. 


29. Abandonment 


29.2 When Granted 
29.25 Lack of Need 


29.25 People who have to be importuned to use a railroad are in no 
urgent need of it. See 244 I. C. C. 753, 755. F. D. 18959, Chicago & N. 
W. Ry. Co. Abandonment, April 5, 1956, Div. 4. 


29.3 Determination of Earnings 
29.30 Generally 


29.30 Promises of shippers to divert their traffic from trucks to the 
Trail branch in an effort to keep the branch in service do not constitute a 
reliable basis for determining the future earning prospects of the line, 
representing as they do diversion from an established and presumably pre- 


ferred practice. F. D. 18959, Chicago & N. W. Ry. Co. Abandonment, April 
5, 1956, Div. 4. 


29.82 Expenses of Involved Line 


29.32 In determining branch line losses in abandonment proceedings, 
only so-called out-of-pocket operating expenses are used, that is expenses 
which could be saved if the branch were abandoned. F. D. 18959, Chicago 
& N. W. Ry. Co. Abandonment, April 5, 1956, Div. 4. 
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———— 


29.82 No method for determining losses from lines proposed to be 
abandoned is approved other than on an actual out-of-pocket cost basis. 
F. D. 19019, Baltimore & E. R. Co. Abandonment, May 16, 1956, Div. 4. 


29.32 Over-time payments which are eliminated represent savings to be 
considered when showing the results of non-operation over a line proposed 
to be abandoned. F. D. 18745, Chicago, B. & Q. R. Co. Abandonment, May 
14, 1956, Div. 4. 


29.34 Taxes 


29.34 No saving in property taxes in Iowa can be effected by an 
abandonment of a line. 282 1.C.C. 525. F. D. 18745, Chicago, B. & Q. R. 
Co. Abandonment, May 14, 1956, Div. 4. 

29.34 Neither the amount of Federal income tax which an applicant 
may be required to pay upon the increased income resulting from abandon- 
ment of a railroad line nor the amount of saving in such taxes which may be 
realized from the property retirement has any reasonable relation to the issue 
of public convenience and necessity. 254 I. C. C. 767, 778; 261 I. C. C. 
802. F. D. 18745, Chicago, B. & Q. R. Co. Abandonment, May 14, 1956, 
Div. 4. 


29.4 Economic Effect 
29.45 Employees 


29.45 Conditions prescribed in 257 I. C. C. 700 for protection of 
employees imposed. F. D. 18959, Chicago & N. W. Ry. Co. Abandonment, 
April 5, 1956, Div. 4. 

To same effect: 


F. D. 18745, Chicago, B. & Q. R. Co. Abandonment, May 14, 1956, 
Div. 4. 


F. D. 19148, Missouri Pacific R. Co. Abandonment, April 4, 1956, Div. 4. 


F. D. 19204, New York, C. & St. L. R. Co. Abandonment, May 3, 1956, 
Div. 4. 


29.45 Approval subject to conditions set forth in 257 I. C. C. 177 
for protection of railway employees adversely affected. F. D. 18752, Dllinois- 
Missouri Terminal Ry. Co., et al, Purchase, April 2, 1956, Commission. 


29.45 Telegraphers employed by another road at a tower where its 
main line crosses the branch line to be abandoned by applicant included 
with branch employees of applicant as beneficiaries of conditions imposed 
for the protection of employees adversely affected by the abandonment. 
Conditions prescribed in 257 I. C. C. 700 imposed. See 282 I. C. C. 311. 
F. D. 18954, Southern Pacific R. Co. Abandonment, April 19, 1956, Div. 4. 


29.5 Balance of Convenience 
20.50 Generally 


29.50 While no doubt a few shippers will be adversely affected by the 
abandonment of the line, the applicant cannot be expected to continue an 
unprofitable operation for their benefit. F. D. 18959, Chicago & N. W. 
Ry. Co. Abandonment, April 5, 1956, Div. 4. 


29.50 The branch has been operating at substantial losses for the 
past several years. The traffic available, or in prospect, is insufficient to 
Warrant continued operation. Accordingly, the branch should be abandoned. 
Some shippers may suffer damage and inconvenience if the rail service is 
discontinued, but the continued operation of the branch would impose an 
unnecessary and undue burden upon the applicant and upon interstate com- 


= F. D. 18954, Southern Pacific R. Co. Abandonment, April 19, 1956, 
v. 4, 
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29.9 Disposition of Applications 
29.91 Granted 


Atchison, Topeka & Santa Fe Railway Company 

F. D. 19173, Granted, March 22, 1956 29.91* 
Chicago & Illinois Midland Railway Company 

F. D. 19208, Granted, 16, 1956 29.91* 
New York Central Railroad Compan 

F. D. 19185, Granted, Maret 22, 1956 29.91% 
Oregon Short Line Railroad Compan 

F. D. 19289, Granted, May %3, 1956 29.918 
Pennsylvania Railroad Company 

F. D. 19087, Granted, March 29, 1956 29.91 
Sacramento Northern Railway 

F. D. 19254, Granted, April 27, 1956 29.91 
Wellsville, Addison & Galeton Railroad Corporation 

F. D. 19296, Granted, April 27, 1956 29.91 

3. FINANCE 


31. Jurisdiction 


31.2 Non-Negotiable Obligations 
31.20 Generally 


31.20 The confirmatory supplemental lease is not a “security” within 
the purview of section 20a, nor does it impose any obligation on the Pennsyl- 
vania Railroad respecting the stock of the Connecting Railway. The former 
will undertake merely to pay rental to the latter and would not be bound toa 
third party holder of the stock of the Connecting Railway. Accordingly, 
in so far as they seek authority (1) to acquire joint control by the Pennsyl- 
vania Railroad and the Pennsylvania Company of the Connecting Railway and 
(2) for the Pennsylvania Railroad to assume obligation respecting the stock 
of the Connecting Railway, the applications will be dismissed. Compare 
Texas & P. Ry. Co. Assumption of Obligation, 271 I. C. C. 230. F. D. 
19114, Connecting Railway Company et al, Merger, etc., April 9, 1956, Div. 4. 


To same effect: 


F. D. 19111, Philadelphia, Baltimore & Washington Railroad Company, 
et al, Merger, etc., March 21, 1956, Div. 4. 


32. Security Issues 


32.1 Amount 
82.11 Continuing Authority 


32.11 It is not in the public interest to authorize the issue of short 
term notes for an indefinite period of time. Therefore, the order will pro- 
vide that such notes may be issued from time to time to and including April 
1, 1959, a period approximating that which applicant states is needed for 
the issue of such notes. F. D. 19252, Buckingham Transportation, Inc., 
Notes, May 10, 1956, Div. 4. 


82.14 Capitalizable Assets 


32.14 The function of the National Trailer Pool, Inc., which leases 
trailers primarily to its stockholders, appear to constitute a necessary adjunct 
to the operations of applicant, and its investment therein is of similar 
character to investments of railroads in terminal companies, which have been 
considered properly capitalizable. Like treatment is warranted here. F. D. 
19252, Buckingham Transportation, Inc., Notes, May 10, 1956, Div. 4. 





ing 


Atl 
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32.14 As current liabilities exceed current assets, no amount for 
working capital can be considered capitalizable. 282 I. C. C. 818. F. D. 
19252, Buckingham Transportation, Inc., Notes, May 10, 1956, Div. 4. 


29.918 32.6 Sale of Issues 


32.62 Competitive Bidding 


32.62 Exemption from competitive-bidding requirements of section 
20a granted. F. D. 19119, Ohicago South Shore & South Bend Railroad 
29.919 Notes, April 27, 1956, Div. 4. 


To same effect: 


29.91% 


49.919 F. D. 19288, Minnesota Transfer Railway Competitive Bidding Exemp- 
tion, April 2, 1956, Div. 2. 
29.919 
33. Purpose of Issue 
29.918 


33.0 Generally 
29.91° 33.01 Guaranty of Subsidiary’s Obligations 

33.01 Guaranty of Subsidiary’s Obligations Authorized in the Follow- 
ing Proceedings: 
Baltimore & Ohio Chicago Terminal Railroad Company 

Bonds, F. D. 19267, Authorized, May 14, 1956 33.01* 
Greyhound Corporation 

Assumption of Obligations, F. D. 18883, Authorized, April 5, 


within 1956 33.01* 
ennsyl- Ilinois-Missouri Terminal Railway Company 
— Purchase, F. D. 18752, Authorized, April 2, 1956 33.01* 
vote Pennsylvania, Ohio & Detroit Railroad Company 
an : Assumption of Obligation & Liability, F. D. 19115, Authorized, 
ae April 9, 1956 33.01° 
e stock Philadelphia, Baltimore & Washington Railroad Company 
om pare Assumption of Obligations, F. D. 19112, Authorized, March 

F. D. 21, 1956 33.01* 


Div. 4. 33.02 Collateral Pledge 


33.02 Pledge of Bonds as Collateral Authorized in: 
mpany, Atlantic & Danville Railway Company 
Bonds, F. D. 19260, Authorized, May 3, 1956 33.02* 


33.1 Acquisition of Equipment 
83.11 Stock 


33.11 Issues of Capital Stock to Finance Acquisition of Equipment 
f short Authorized: 


ill pro- Interstate Motor Lines, Inc. 
: a Securities, F. D. 19277, Authorized, April 4, 1956 33.11* 
“ Inc., 33.12 Equipment Trust Certificates 


33.12 Issues of Equipment Trust Certificates to Acquire Equipment 
Authorized in the Following Proceedings: 


1 leases Baltimore & Ohio Railroad Company 





adjunct F. D. 19139, Authorized, April 5, 1956; May 8, 1956 33.12* 
similar Chesapeake & Ohio Railway Company 

ve been F. D. 19214, Authorized, March 20, 1956 33.12* 
. FD. Chicago, Rock Island & Pacific Railroad Company 

4. F. D. 19274, Authorized, April 19, 1956 33.12* 





XUM 
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Great Northern Railway Company 


F. D. 19301, eae April 18, 1956 33.12¢ 
Missouri Pacific Railroad Compan 

F. D. 19294, catietaeh, April 9, 1956 $3.12 
Pennsylvania Railroad Company 

F. D. 19265, Authorized, March 28, 1956 33.12 
Wabash Railroad Company 

F. D. 19284, Authorized, April 4, 1956 $3.12¢ 
33.13 Notes 


33.13 Note Issues to Finance Acquisition of Equipment Authorized: 
Interstate Motor Lines, Inc. 


Securities, F. D. 19277, Authorized, April 4, 1956 $3.13* 
33.2 Additions & Betterments 


33.20 Generally 

33.20 Issue of Securities for Additions, Betterment or Rehabilitation 
Authorized: 
Virginian Railway Company 

Bonds, F. D. 19175, Authorized, March 28, 1956 33.20* 
38.21 Railroad Acquisition or Extension 

33.21 Issues of Securities for the Acquisition or Extension of Rail- 
road Authorized: 
Chicago South Shore & South Bend Railroad 

Notes, F. D. 19119, Authorized, April 27, 1956 33.21 
33.23 Motor Track Terminals 


33.23 Issues of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized: 


Commercial Motor Freight, Inc. 


Note, F. D. 19239, Authorized, April 9, 1956 33.23* 
Associated Truck Lines, Inc. 
Notes, F. D. 19332, Authorized, May 16, 1956 33.23* 


33.3 Working Capital 
33.31 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized: 
Buckingham Transportation, Inc. 

Notes, F. D. 19252, Authorized, May 10, 1956 33.31 


33.4 Refinancing 


33.41 Current Obligations 


33.41 Railroad Issues to Fund Current Obligations or Advances 
Authorized: 


Donora Southern Railroad Company 


Note, F. D. 19268, Authorized, April 9, 1956 33.41* 
Johnstown & Stony Creek Railroad Company 

Note, F. D. 19258, Authorized, March 22, 1956 33.41° 
Newburg & South Shore Railway Company 

Note, F. D. 19272, Authorized, April 5, 1956 33.41* 


33.48 Railroad 


33.43 Issue of Railroad Securities to Refinance, Redeem, Refund 
Debt or Retire Capital Stock Authorized: 
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Baltimore & Ohio Chicago Terminal Railroad Company 
12 Bonds, F. D. 19267, Authorized, May 14, 1956 33.43° 
Baltimore & Ohio Railroad Company 
12° Securities, F. D. 19250, Authorized, March 21, 1956 $3.43* 
Minnesota Transfer Railway Company 
.12* Securities, F. D. 19310, Authorized, May 11, 1956 33.43* 
12¢ 33.5 Issues Incident to Unification 
$3.51 Railroad 
d: 33.51 The Issue of Securities in Connection with the Financing of 


Stock Control, Acquisition of Railroad Properties or Assets, the Issue or 
13° Exchange of Stocks in Mergers Authorized: 


Ilinois-Missouri Terminal Railway Company 


Purchase, F. D. 18752, Authorized, April 2, 1956 33.51* 
Lakeland Railway Company, Inc. 
ation Stock, F. D. 19256, Authorized, April 27, 1956 33.51° 
Waterloo Railroad Company 
Stock, F. D. 18905, Authorized, April 3, 1956 33.51* 


$3.58 Motor Truck 


33.53 Issues of Securities Incident to the Acquisition of Control, 
Rail- Property or Assets, or to Unification or Merger Authorized: 


Hall’s Motor Transit Co. 
Issuance of Securities, F. D. 18868, Authorized, April 13, 1956 33.53* 


33.7 Stock Purchase Options 


rment 38.70 Generally 
33.70 Issues of Capital Stock of Carriers Pursuant to Employee Stock 
Purchase Option Plans or Agreement Authorized 
3.23° Pacific Intermountain Express Co. 
Stock, F. D. 17784, Authorized, March 22, 1956 33.70* 





33.23° » s . 
33.9 Stock Dividends or Splits 
$3.91 Railroad 
Work- 33.91 Issues of Capital Stock as Stock Dividends or Split Upon Rail- 
o road Stock Authorized: 
Delaware & Hudson Company 
33.31" Stock, F. D. 19270, Authorized, April 18, 1956 33.91* 
‘ F. D. 19271, Authorized, April 18, 1956 33.91* 
New York, Chicago & St. Louis Railroad Company 
Stock, F. D. 19313, Authorized, May 8, 1956 33.91* 
wane Northern Pacific Railway Company 
Stock, F. D. 19221, Authorized, April 3, 1956 33.91* 
Seaboard Air Line Railroad Company 
33.41° Stock, F. D. 19276, Authorized, April 9, 1956 33.91* 
Southern Railway Company 
33.41* Stock, F. D. 19287, Authorized, April 27, 1956 33.91* 
33.98 Motor Truck 
33.41° 83.93 Issue of Stock Dividend or Stock Split of Capital Stock of Motor 


Truck Lines Authorized: 


Refund Pacific Intermountain Express Company 
Stock, F. D. 19237, Authorized, March 21, 1956 33.93* 
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35. Corporate Reorganization 


35.9 Consummation 
35.90 Generally 


35.90 Authority granted to the Missouri Pacific Railroad Company, 
pursuant to a confirmed plan of reorganization, to issue not exceeding 
$40,616,000, principal amount, of its collateral trust 444-percent notes, due 
March 1, 1976, to deliver to holders of first-mortgage bonds of New Orleans, 
Texas & Mexico Railway Company who shall elect to take such notes a like 
principal amount thereof and to sell at their principal amount and accrued 
interest such principal amount of such notes, not exceeding $23,000,000, 
as may not be taken by such bondholders. Prior report of February 24, 
1956, modified in certain respects. F. D. 9918, Missouri Pacific Railroad 
Company Reorganization, April 5, 1956, Div. 4. 


35.99 Allowances 


35.99 Maximum limits of final allowances of compensation for services 
rendered and reimbursement of expenses incurred as counsel for debtor, 
approved. F. D. 18348, Sacramento Northern Railway Reorganization, May 
1, 1956, Div. 4. 


37. Accounts 
37.3 Maintenance 
37.30 Generally 


37.30 It will be necessary for applicant to keep an accounting system 
of his for-hire transportation separate from his other activities. MOC-115444, 
W. G. Riedel, Jr., Contract Carrier Application, May 16, 1956, Div. 1. 


To same effect: 
MC-115623, L. E. Gartin and John L. Gartin Common Carrier Appli- 
cation, May 16, 1956, Div. 1. 


4. SERVICE & OPERATIONS 
42. Terminal 


42.2 Billing 
42.20 Generally 
42.20 In the preparation of bills of lading it is the duty of shippers, 
as well as of carriers, to see that accurate descriptions are entered. No. 


$1707, Massman Construction Co. v. Minneapolis, St. P & S. Ste. M. R. Oo., 
aor & CO. OC. .. 0, Hpell BB, 2006, Bie. 3: 


42.5 Switching 


42.56 Absorption of Charges 


42.56 The fact that other carriers throughout the country may make 
delivery on rails of their connections, either direct or by bearing the charges, 
does not tend to prove, without evidence, that it is unjust and unreasonable 
for the defendant to require the complainants to bear the cost of transfer 
in both directions. See 277 U. S. 291. No. 31460, Houston Belt & Terminal 
Railway Co. v. Texas & N. O. R. Co., .... I. C. C. ...., April 3, 1956, 
Div. 3. 
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46. Safety 


46.3 Block Signals 
46.82 Automatic 


46.32 Petition for approval of changes in automatic block signal 
system in connection with the change from double to single track operation 
between York and Cly, Pa., granted. No. 134138, In The Matter of Automatic 
Train Control Devices, The Pennsylvania R. Co., .... I. C. C. ...., April 
17, 1956, Div. 3. 


46.338 Location 


46.33 Upon further hearing, application for relief from the require- 
ments of section 136.21, which requires location of each roadway signal 
over or to the right of the track it governs, granted. Back to back signals 
authorized, permitting left side signals for reverse movement during rush 
hours. Ex Parte 171, Rules, Standards and Instructions, etc., Chicago, 
M. St. P. and P. R. Co., .... I. C. C. ...., April 3, 1956, Div. 3. 


46.5 Train Control 
46.50 Generally 


46.50 Petition for modification of prior order to permit discontinuance 
of automatic cab signals between York and Cly, Pa., granted on condition 
that an absolute block is established in advance of any train operating over 
any of the sections where track is not equipped for operation of automatic 
cab signal system. No. 13413, In the Matter of Automatic Train Control 
Devices, The Pennsylvania R. Co., .... I. C. C. ...., April 17, 1956, Div. 3. 
46.52 Speed 


46.52 Upon further hearing, application for relief from the require- 
ments of section 136.410, which requires each hand-operated switch in- 
stalled in main tracks to be electrically locked in normal position, con- 
ditionally granted with respect to certain sidings and spur tracks. Where 
a train clears the main track, a train order is necessary for re-entry. Ex 
Parte 171, Rules, Standards and Instructions, etc., Chicago, M. St. P. and 
PR. Oo, .... LC. C. ...., April 8, 1966, Div. 8. 


5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.08 Minimum Rates 


51.03 Upon further consideration, bases of minimum reasonable class 
and commodity rates and charges, with certain exceptions, of common 
carriers by motor vehicles, for the transportation of property in New England 
territory, prescribed in previous report, .... M. C. C. ...., January 9, 
1956, modified. MC-C-1864, New England Motor Rate Increases, 1955, 
-++.M.C.C. ...., March 19, 1956, Commission. 


51.1 Bureaus 
51.19 Expulsion of Members 


51.19 A member should not be expelled except for failure to pay 
financial obligations incurred under the agreement. Amendment should 
limit the right of expulsion. 296 I. C. C. 141, 142. Section 5a Application 
No. 52, Freight Forwarder Conference—Agreement, .... I. C. C. 
April 4, 1956, Div. 2. 


51.19 Causes for expulsion of a carrier from a tariff-publishing bureau, 
conference, or association should be limited to failure to pay financial obliga- 
tions incurred under the agreement. 296 I. C. C. 141, 142. Portions of the 
bylaws and rules unduly restrain freedom of action of individual members 
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and participating carriers by subjecting them to possible expulsion for viola- 
ting any of the provisions of the articles of incorporation, the bylaws, or 
rules of procedure, and should be stricken. Section 5a Application No. 49, 
Central and Southern Motor Carriers—Agreement, .... I. C. C. ...., April 
18, 1956, Div. 2. 

To same effect: 


Section 5a Application No. 22, Pacific Inland Tariff Bureau, Inc.— 
Agreement, .... I. C. C. , April 19, 1956, Div. 2. 


51.19 No ‘provision for reinstatement of expelled members need be 
added to the agreement because this matter is amply taken care of by an 
existing provision which provides that any common carrier by motor vehicle 
May become a member of the bureau by application and execution of the 
agreement. Section 5a Application No. 22, Pacific Inland Tariff Bureau, 
Inc.,—-Agreement, .... I. C. C. ...., April 19, 1956, Div. 2. 


51.2 Agreements 
51.20 Generally 


51.20 The inclusion in the agreement of provisions assigning certain 
functions to an association, bureau, or conference, and making it a party 
thereto, does not preclude consideration of the agreement under the pro- 
visions of Section 5a. 289 I. C. C. 517, 518. Section 5a me”. No. 49, 
Central and Southern Motor Carriers—Agreement, ooo e on ee 
18, 1956, Div. 2. 


51.22 Independent Action 


51.22 The right to take independent action does not conflict with the 
equally-established right of the association, or any other person or body 
politic, to protest or complain of any such action. Section 5a Application 
No. 49, Central and Southern Motor Carriers—Agreement, .... I. C. C. 
April 18, 1956, Div. 2. 


51.22 The right of independent action guaranteed under Section 5a 
of the Act does not confer authority to depart from the Commission’s regu- 
lations governing the form and manner of publishing, filing and posting of 
tariffs. Section 5a Application No. 49, Central and Southern Motor Carriers 
—Agreement, .... I. C. C. , April 18, 1956, Div. 2. 

51.22 The Commission may not approve any agreement which estab- 
lishes a procedure for the determination of any matter through joint con- 
sideration unless it finds that thereunder there is accorded to each carrier 
the free and unrestrained right to act independently either before or after 
any determination arrived at through bureau procedure. Section = ee 
cation No. 22, Pacific Inland Tariff Bureau, Inc.—Agreement, . . ¢. 

, April 19, 1956, Div. 2. 


51.29 Amendments 


51.29 Any changes in rate procedures, or matters relating thereto, 
must be made the subject of further investigation and consideration by this 
Commission under Section 5a (7) of the Act to determine whether or not 
the prior approval should be modified or terminated. Section 5a Application 
No. 22, Pacific Inland Tariff Bureau, Inc.—Agreement, .... I. C. C. ...., 
April 19, 1956, Div. 2. 


51.3 Procedures 
51.32 Notice & Hearing 


51.32 In the interest of orderly procedures, all interested parties, as 
well as members of the Conference, desiring to appear before the Confer- 
ence, should be accorded the opportunity to do so upon request. Some pro- 
cedure should be adopted whereby all interested parties are accorded timely 
information of actions taken or contemplated by the Conference. Section 5a 
Application 52, Freight Forwarders Conference—Agreement, .... I. C. C. 

, April 4, 1956, Div. 2. 
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51.88 Initial Recommendations 


51.33 No justification is apparent for the position that the standing 
committee should be prohibited from initiating proposals. Such practice is 
followed primarily to eliminate conflicting rates or to correct tariff errors 
and the usual notice and opportunity for hearing is given of any change 
which might be suggested by this committee. Section 5a Application No. 49, 
Central and Southern Motor Carriers—Agreement, .... I. C. C. ...., April 
18, 1956, Div. 2. 


51.86 Individual Action 


51.36 Any procedures established by rate and tariff agreements which 
might limit or restrain the right of a carrier to act independently in the 
publication of rates are objectionable, unless a stipulation is made that such 
procedures are advisory in nature only and not mandatory or binding upon 
the rights or privileges of any member. All provisions in the agreement, 
by-laws, and procedures containing such requirement or limitation should 
be amended accordingly. Section 5a Application No. 49, Central and South- 
ern Motor Carriers—Agreement, .... I. C. C. ...., April 18, 1956, Div. 2. 


51.7 Final Dispositions of Applications 
51.71 Approved 
Western Traffic Association 
Agreement, Sec. 5a App. No. 2, Approved, April 24, 1956 §1.71* 


52. Freight Classification 


52.0 Generally 
52.09 Classification Exceptions 


52.09 Prior to publication of the interim class rates, it would have 
made little difference whether charges were computed on the classification 
or exceptions basis because the ratings are the same. Since the exceptions 
rate assailed was not a genuine exception as to the straight carload shipment, 
reparation is justified on the principle that the classification generally im- 
poses the highest rate which a commodity should bear. No. 81581, Tractor 
and Equipment Co., Inc. v. Alabama G. 8S. R. Co., .... I. ©. C. ...., March 
21, 1956, Div. 2. 


53. Rate Adjustments 


53.0 Generally 
58.00 Basic Policy 


53.00 The normal processes of rate-making by negotiations between 
carriers and shippers ordinarily should have the fullest possible scope, sub- 
ject only to the restraints imposed by statute. MC-C-1864, New England 
Motor Rate Increases, 1955, .... M. C. C. ...., May 21, 1956. Commission 
Second Supplemental Report. 


53.00 A minimum-rate order, although generally rigid and inflexible, 
usually must be modified from time to time to meet changing conditions in 
a dynamic and progressive economy. It is not the Commission’s policy to 
keep such orders in force any longer than necessary to achieve stabilization 
of the particular rate structure which is the subject of the order. MOC-C- 
1864, New England Motor Rate Increases, 1955, .... M. C. C. ...., May 21, 
1956, Commission. 


53.01 Territorial Parity 


53.01 Upon further consideration, basis of maximum reasonable class 
Tates on less-than-truckload and any-quantity rated traffic, between points in 
southern territory and points in Nassau and Suffolk Counties, N. Y., pre- 
scribed in prior report, 63 M. C. C. 375, as modified by supplemental order 
on further consideration of March 5, 1956, further modified. MO-C-1524, 
Long Island Arbitraries, 1958, .... M. C. C. ...., April 18, 1956, Div. 2. 
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53.05 Proportional Rates 


53.05 Proposed truckload and less-than-truckload proportional class 
rates between Chicago, Ill., on the one hand, and Elkhart, Michigan City, 
Mishawaka, and South Bend, Ind., on the other, found not shown to be just 
and reasonable. I & S M-7224, Proportional Class Rates—Chicago and 
Indiana, .... M. C. C. ...., April 5, 1956, Div. 2. 


53.3 Class Rates 
53.30 Generally 


53.30 An exception basis of rates which is higher than the classification 
basis is an abnormality which on its face requires justification. Exceptions 
rates found not shown to have been unlawful in the past, but unjust and 
unreasonable for the future to the extent that they exceed rates based upon 
the uniform classification. See 204 1.C. C. 307. No. 31542, South 
Grocery Co. v. Atlantic C. L. R. Co., .... I. C. C. ...., March 13, 1956, 
Div. 2. 


53.30 Rates on the classification basis are generally considered to be 
the maximum rates, and commodity or exceptions rates in excess thereof 
require special justification. I & S M-6836, Foodstuffs—New York to 
Baltimore and Washington, .... M.C. C. ...., April 12, 1956, Div. 3. 


53.30 Class rates based on classification ratings are generally the 
highest rates that may reasonably be charged on particular articles. 1&8 
M-6883, Chemicals Between East and Central Territory, .... M.C.C....., 
April 4, 1956, Div. 2. 


53.30 The fact that the class rates, arbitrarily and without tariff 
authority increased by amounts allowed or absorbed for wharfage, tollage, 
car slatting, and carloading in the assailed commodity rates, are slightly 
higher than the commodity rates does not raise a presumption of unreason- 
ableness. No. 31576, Consolidated Produce Co. v. Southern Pacific Co., .... 
I. Cc. C. ...., April 20, 1966, Div. 3. 


53.4 Commodity Rates 
53.41 L. C. L. or L. T. L. 


53.41 On numerous occasions the Commission has observed that less- 
than-truckload commodity rates are anomalous and require special justifi- 
cation. See 62 M. C. C. 427, 440. Although the shipments may generally 
be tendered in truckload lots, it cannot be overlooked that a number of 
drop-off deliveries would be required, since approximately 90 per cent ol 
the individual shipments are under 2,000 pounds. Schedules found not 
shown to be just and reasonable. I & S M-7023, Cigars—Small Shipments 
—Fla. and Ga. to East, .... M.C.C. ...., April 11, 1956, Div. 3. 


53.41 Graduated less-than-truckload commodity rates, minima 15,000, 
6,000, 2,000 and under 2,000 pounds, proposed in conjunction with a plan 
for consolidating shipments at the origin terminals, approved as modified 
at the hearing by increasing the 15,000 pound minimum to 20,000 pounds. 
I & S M-7630, Wool Cloth—New England to Philadelphia, Pa., .... M. C. C. 
ee, April 19, 1966, Div. 3. 


53.41 The fact that less-than-truckload traffic is essentially class-rated 
traffic and only under unusual circumstances should be accorded commodity 
rates, does not establish that the assailed less-than-truckload commodity 
rates are unjust or unreasonable. MC-C-1455, Eastern Central Motor Car- 
riers Assoc., Inc. v. Liberty Motor Freight Lines, Inc., .... eoee 
May 8, 1956, Div. 2. 
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53.7 Minimum Weights 
53.70 Generally 


53.70 Minimum weights should be designed to attain efficient and 
economical use of the carrier’s vehicles and fill the commercial needs of in- 
dustry. 9 M. C. C. 619 and 203 I. C. C. 429. MC-C-1558, Eastern Central 
Motor Carriers Association, Inc. v. Transamerican Freight Lines, Inc., .... 
©. C..... +, may. 9, 1966, Div. 2. 


53.70 If long-established classification principles relating to minimum 
weights were going to be supplanted by the present system which was per- 
haps justified as a temporary measure in 1936 when the initial motor classi- 
fication was filed, there should be concrete evidence that such minima are 
not unreasonable for the many descriptions of articles subject to ratings 
lower than column 50. The record does not show which of several thousand 
articles rated lower than column 50 can or cannot be loaded to 23,000 
pounds in a single vehicle. The complainant sought a 23,000 pound mini- 
mum in lieu of the 20,000 pound minimum assailed. MC-C-1558, Eastern 
Central Motor Carriers Association, Inc. v. Transamerican Freight Lines, Inc., 
Tien Minds, Ete 60.0 sp ME Oy BOG, See. Be 

53.70 Heavy loading does not usually warrant the prescription of re- 
duced rates subject to an increased minimum. The effect upon the general 
rate structure and upon shippers of the smaller shipments must be consid- 
ered. No. 31682, American Agricultural Chemical Co. v. Alabama Great 
Southern R. Co., .... I. C. C. ...., May 9, 1956, Div. 3. 


58.72 Excess of Capacity 


53.72 Motor-carrier minimum weights which exceed the amount that 
can be transported in a single vehicle are not necessarily unlawful if they 
are compelled by competition and yield adequate earnings. I & S M-7348, 
Rubber From Baton Rouge, La., to Ohio, .... M. C. C. ...., May 11, 1956, 
Div. 3. 


53.72 Capacities of respondents’ vehicles not accorded controlling 
weight. See 63 M. C. C. 430. Reduced rate, minimum 90,000 pounds, 
found just and reasonable. I & S M-7168, Pig Lead—New York Piers to 
Scranton, Pa., .... M. C. C. ...., April 16, 1956, Commission. 


54. Joint or Through Routes, Rates & Divisions 


54.1 Between What Carriers 
54.10 Generally 


54.10 While the Act does not specifically prohibit joint rates with 
carriers other than those named, it has been interpreted to that effect. Com- 
pare 17 M. C. C. 549. Proposal of motor carrier applicants to establish joint 
through rates with pipelines may not be lawful. MO-110252, Sub 25, James 


yee Inc., Ext.—Washington, .... M. C. C. ...., March 23, 1956, 
4. 


54.2 Establishment 
54.22 Involuntary 


54.22 Found that because of the difficult operating conditions on a 
specified line, routes embracing that line, as sought, are impracticable for 
the transportation of the traffic, and the established routes are not un- 
reasonably long. No. 316389, Corneli Seed Co. v. Atlantic C. L. R. Co., .. 
LC. C. ...., March 27, 1956, Div. 2. 


: 54.22 Carriers may voluntarily relinquish their long hauls in partici- 
pating in joint rates and through routes. There is no sufficient evidence in 
this proceeding to support necessary findings for a requirement that the 
defendants establish the additional routes sought. No. 30615 
National Livestock Assoc. v. Atchison, T. & S. F. Ry. Co., ....1.C 
April 2, 1956, Commission. 
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54.22 In the establishment of routes by the Commission, the carrier 
that originates the traffic is entitled to reasonable preference, but this also 
must be “‘consistent with the public interest,’”’ and establishment of routes 
that short-haul carriers may be required if such routes are needed to provide 
adequate and more efficient transportation. I & S No. 6284, Rutile Ore— 
= and South Atlantic Ports to Tennessee, .... I. C. C. ...., May 4, 1956, 
Div. 2. 


54.3 Carrier’s Right to Long Haul 


54.30 Generally 


54.30 Under Section 15 (4) of the Act, it must be shown that the 
desired routes, which would short haul a carrier, are not unreasonably long 
and are needed to provide adequate and more efficient or more economic 
transportation. No. 30615, American National Livestock Assoc. v. Atchison, 
T. & S. F. Ry. Co., .... I. C. C. ...., April 2, 1956, Commission. 


54.7 Divisions 


54.76 Proportional Rates 


54.76 Proportional less-than-truckload rates may not be approved 
where, as here, they tend to break down the through one-factor rates, nor 
where they cannot be used as a portion of a through movement of the same 
unit of shipment from origin to destination. 17 M. C. C. 373, 310 U.S. 344. 
I & S M-6838, rtional Rates On Cards From Harrisburg, Pa., .... 
. C. , April 26, 1956, Div. 2. 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 A tariff provision that would have the effect of removing Boyce, 
which is partly within the Chattanooga corporate limits and is served by the 
same classification and switching yards used to serve Chattanooga, from 
switching services at switching charges from and to Chattanooga, thereby 
depriving the complainant of competitive service to and from Chattanooga, 
found unjust and unreasonable, and a lawful adjustment prescribed. See 
284 1.C. C. 505. No. 31737, Cramet, Inc. v. Alabama Great Southern R. Oo., 
sea © Me Oe G. 0.0 ¢ 0g ee Sees ae 


54.81 One of Several Routes 


54.81 Where the Commission is not asked to establish through routes 
and the cancellation of routes is not shown to be consistent with the public 
interest, Section 15(4) has no application. See 343 U. S. 562. I & 8 No. 
6284, Rutile Ore—Gulf and South Atlantic Ports to Tennessee, .... I. C. C. 
...., April 4, 1956, Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 The apparent fact that the proposed rates are similar to those 
which have been maintained to and from the same points by another carrier 
for a long period of time, standing alone, is not sufficient to establish the 
reasonableness of the rates proposed. I & S M-7224, Proportional Class 
Rates—Chicago and Indiana, .... M. C. C. ...., April 5, 1956, Div. 2. 


55.04 Market Equalization 


55.04 Orders entered in 205 I. C. C. 301 and 215 I. C. C. 83 vacated 
to permit respondents to establish reduced rates in order to recapture traffic 
presently moving by itinerant merchant motortruck operators, however, 
respondents should devise adjustments that will not only enable them to 
meet the competition, but will at the same time accord all shippers just rates 
and avoid undue prejudice. No. 17000, Rate Structure Investigation, Part 7, 
Grain and Grain Products Within the Western District and for Export, ..-: 
I. C. C. ...., March 5, 1956, Commission. 
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55.04 The shipper emphasizes that it is in competition with manufac- 
turers in Chicago, Kalamazoo and Three Rivers, and the proposed rate, 
minimum 24,000 pounds is on relatively the same level as the rate from the 
latter two origins, minimum 20,000 pounds. Schedules found just and 
reasonable. I & S M-7221, Fiberboard Boxes—Clinton, Iowa, to Chicago, IIl., 
Pr. as Gs Ge vice 0p eae 11, 1966, Dev. &, 


55.07 Distribution Rates 


55.07 Proposed less-than-truckload distribution rates and minimum 
charge on interstate traffic, from Birmingham, Ala., to specified destinations 
in Alabama, found not shown to be just and reasonable. I & S M-7861, 
Distribution Rates—Birmingham, Ala., to Alabama, | — m8 
April 19, 1956, Div. 2. 


55.1 Reduced Rates to Meet Competitive Rates 
55.12 Rail v. Water Carrier 


55.12 The service advantages over the rail-water-rail route are at least 
equal to those of the proposed all-rail route, and respondents would be denied 
a fair opportunity to compete for the traffic at rates higher than those here 
proposed, which approximate the overall costs via the water route. 1&8 
No, 6391, Phosphate Rock to Shreveport-Nacogdoches, .... I. C. C. 
April 10, 1956, Div. 2. 


55.14 Motor Carrier v. Rail or Forwarder 


55.14 In the absence of a rail siding for the Chicago customer, the 
shipper is committed to ship by truck, and it is the total cost as well as the 
service advantages and disadvantages of the competing carriers that deter- 
mine their competitive relationship. I & S M-70381, Brake Lining—Bottle 
Caps—Casein—Tea, East to Central, .... M. C. C. ...., March 13, 1956, 
Div. 2. 


. °°. 


55.14 The services contemplated at rates designed to meet rail com- 
petition are apparently necessary to enable the respondent to conduct a 
relatively balanced operation. Disparities between certain rates and dis- 
tances also exist in the recently-established rail rates, which were established 
at the request of shippers to enable producers to compete in the destination 
area. In these circumstances, the absence of consistent rate relations affords 
no warrant for condemning the proposed rates. I & S M-6483, Fertilizer— 
Etter, Tex., to the West, .... M. C. C. ...., April 3, 1956, Div. 3. 


55.14 Where it does not appear that either mode of transportation 
has an inherent advantage in service on the traffic involved, rate equality is 
consistent with the national transportation policy to encourage reasonable 
charges without unfair or destructive competitive practices. The proposed 
30,000 pound minimum as compared to the 40,000 pound minimum by rail 
was not shown to be a material factor in competition for the traffic. I[&S8S 
pong Mineral Pulp—to Chillicothe, Ohio, . M CS s<0ng Ae B 

, Div. 3. 


55.14 The important factors in a proceeding in which the matter of 
competition between motor and rail carriers is the issue are those required 
for a determination of compensatory rates and the avoidance of unfair or 
destructive competitive practices. I & S M-7168, Pig Lead—New York Piers 
to Scranton, Pa., .. M. C. C. ...., April 16, 1956, Commission. 


55.14 With class rates reflecting the 28300 scale and a higher level 
of exceptions ratings in effect between all other points in the affected terri- 
tories, it is apparent that the lower class rates and exceptions ratings pro- 
posed between New York and Chicago and Milwaukee in order to meet freight 
forwarder competition, may cause unlawful preferences and prejudices which 
are prohibited by Section 216(d) of the Act. I & S M-6628, Forwarder 


- «+++, April 30, 1956, 


_— Rates, Eastern—Central, .... M. C. C 
iv. 3. 
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55.2 Destructive Competition 
55.23 Rail v. Motor Carrier 


55.23 The respondent has not shown any compelling competition 
warranting a trailer-on-flatcar rate lower than those maintained by pro- 
testant’s motor carrier members, therefore, the proposed rate would consti- 
tute an unfair and destructive competitive practice, and is not shown to be 
just and reasonable. I & S 6509, Commodities—Between Minnesota and 
North Dakota, .... I. C. C. ...., April 3, 1956, Div. 3. 


55.24 Motor Carrier 


55.24 A motor contract carrier rate of 53 cents, minimum 38,000 
pounds, proposed to replace a 63 cent rate, same minimum, compares with 
rail rates of 72.5, 62.1, 50.6 and 44 cents, respectively, minima 30,000, 
40,000, 50,000 and 60,000 pounds. Rail rates do not include loading or 
unloading. It does not appear that the reduced rate is consistent with the 
national transportation policy, among other things, to avoid unfair or 
destructive competitive practices. I & S M-7398, Malt Beverages—Newark, 
N. J., to Buffalo, N. Y., .... M.C.C....., March 14, 1956, Div. 3. 


55.24 Proposed rates protested as too low have been condemned when, 
as here, the proponent thereof fails to show that they could be expected 
to cause gain rather than loss to the publishing carrier or carriers. I &§ 
M-7054, Power Transmissions—Indianapolis to Detroit, .... M. C.C....., 
April 3, 1956, Div. 3. 


55.24 It must be determined that the proposed rates are compensa- 
tory and in addition that they are at the necessary competitive level for 
a conclusion as to whether the rates are just and reasonable and whether 
their maintenance is consistent with the national transportation policy. 
I & S M-7227, Fresh Meats—Dubuque, Iowa to Conn., Mass., N. J., N. Y., 
cic a Mw Ele Coney AEE BS, Sees, Gar 8. 


55.26 Forwarder 


55.26 The maintenance of a rate adjustment that provides revenue 
substantially above cost does not constitute an unfair or destructive com- 
petitive practice against motor carriers that is inconsistent with the national 
transportation policy where the proposals are necessary to meet the com- 
petition of numerous pool-car associations and shipper agents for chain 
stores and mail-order houses, engaged in consolidating small lots in carloads, 
whose operations are not subject to regulation under the Act. I & S 6497, 
Freight Forwarder Traffic in Official Territory, .... I. C. C. ...., May 9, 
1956, Div. 3. 


55.4 Inherent Advantage 


55.42 Motor Carrier 


55.42 It is not shown that differences in transit time between motor 
and rail are of any importance to the shippers. I & S’M-7348, Rubber From 
Baton Rouge, La., to Ohio, .... M. C. C. ...., May 11, 1956, Div. 3. 


55.5 Minimum Weights 
55.50 Generally 


55.50 Although the lower minimum of defendant constitutes an ad- 
vantage, every advantage is not a destructive competitive practice. Before 
such a finding could be made it must be shown that 20,000 pounds is not 
a reasonable truckload minimum on articles rated lower than column 50 it 
the classification. Complainant urged that 23,000 pounds was a reasonable 
minimum for the vehicles’ capacities which has been substantially increased. 
MC-C-1558, Eastern Central Motor Carriers Assoc. Inc. v. Transamerical 
Freight Lines, Inc., .... M. C. C. ...., May 9, 1956, Div. 2. 
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55.6 Rate Differentials 
55.61 Motor Carrier Over Rail 


55.61 The normal advantages of motor transportation over rail service, 
such as lower minimum weights and shorter transit time, are not of sufficient 
importance to the shipper to enable respondents to overcome a rail rate 
about 13 cents lower than the motor rate and obtain a share of the traffic. 
The proposed rate, 5 cents higher than the rail rate which is presently moving 
the traffic, is no lower than necessary to allow respondents to compete for 
the traffic. I & S M-7021, Tire Fabrics—Scottsville to Chicopee Falls, Mass., 
ste A. C..C. ... 5 April 18, 1966, Div. 8. 


55.61 Respondents attempt to justify the proposed rates on a level 
approximately 2 cents above the rail rates on the ground that this is the 
present basis to several points, but a majority of the rates of record reflect 
a greater spread over the rail rates. I & S M-7235, Rubber—Balto. & N. Y. 
City to Central Territory, .... M. C. C. ...., April 13, 1956, Div. 3. 


55.61 The proposed rates, subject to a minimum of 30,000 pounds, 
are the same as the rail 28,000-pound rates. Based on the latter rates and 
the incentive-rate increments applying on weight in excess of 28,000 pounds, 
the average rail rates for shipments of 30,000 pounds would be 1.6, 1.8, 1.2, 
and 1.7 cents, respectively, below the proposed rates to those points. On 
shipments in excess of 30,000 pounds, the differences would increase pro- 
portionately, and on a 60,000 pound shipment to one point, it would approxi- 
mate 12 cents. These rate differences give recognition to the inherent 
advantage in heavier loading by the rail carriers. Proposed rates found 
just and reasonable. I & S M-6631, Alcoholic Liquors—Louisville, Ky., to 
New York State, .... M.C.C. ...., April 20, 1956, Div. 2. 


55.62 Rail Over Water 


55.62 Because of the disadvantages of water transportation a rate 
differential in favor of that service is frequently necessary if water carriers 
are to participate in traffic. I & S No. 6364, Crude Sulphur—Chicago, Ill., 
to Detroit, Mich., .... I. C. C. ...., April 11, 1956, Div. 2. 


55.7 Private Carrier Competition 


55.70 Generally 


55.70 Rail carriers are attempting to recapture traffic which once 
moved in substantial volume by rail and now moves by private motor carrier. 
Motor common carriers apparently are not in a position to meet the private 
motor competition. The proposed rate appears to be no lower than necessary 
to afford the rail carriers a fair opportunity to compete for the traffic. 
1&8 No. 6520, Fiberboard Auto Body Panels—Duluth to Detroit, 
LC.C....., April 16, 1956, Div. 3. 


55.71 Grain 


55.71 Requirements of previous orders fixing origin and destination 
groupings and relationships and providing for the rate-break principle 
vacated and set aside to enable the railroads to establish reduced rates on 
coarse grains, in carloads, from specific origins in Ohio, Nebraska, Kansas 
and Missouri to destinations in Oklahoma, Arkansas, Louisiana and Texas, 
Which are necessary to recapture the traffic presently moving from and to 
the same points by itinerant merchant motor truck operators. No. 17000, 
Part 7, Grain and Grain Products Within the Western District and for 
Export .... I. C. C. ...., March 5, 1956, Commission. 
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55.8 Compensativeness 


55.80 Generally 


55.80 The fact that the minimum truck-mile yield is greater from the 
rate proposed than the minimum from the prior rate is not sufficient as 
proof that the former is compensatory and is just and reasonable. For 
a loading of 23,000 pounds or more, the truck-mile yield is greater from 
the prior rate than from the rate proposed. I & S M-7108, Commodities 
to & from Ill., Ind., Ky., Ohio, .... M. C. C. ...., March 15, 1956, Diy. 3, 


55.81 Burden of Showing 


55.81 Cost data are not always indispensable in determining the 
reasonableness of rates. See 61 M. C. C. 607; 44 M. C. C. 39; and 340 U. §, 
216. Here, there is evidence as to the volume of traffic, the transportation 
characteristics, including density, the value of bread-making compounds, 
and the level of or increases in rates on comparable commodities. The 
proposed 28,000-pound rates will result in better utilization of equipment, 
increase truck-mile yields, eliminate respondents’ loading expense, and 
afford an incentive for heavier shipments. They appear to be fairly related 
to certain other foodstuffs rates in the same territory. Approved. I &8M. 
6836, Foodstuffs—New York to Baltimore and Washington, .... M. C. C. 
...+, April 12, 1956, Div. 3. 


55.81 The record shows the truck-mile earnings under the proposed 
rate, but does not reveal the operating costs of the proponent carrier or 
any other respondent. The evidence is inadequate to show that the proposed 
rate is compensatory. The fact that rail carriers maintain a competitive 
rate the same as the proposed rate does not relieve the respondents of their 
burden of proof. I & S M-7081, Brake Lining—Bottle Caps—Casein—Tea, 
East To Central, .... M. C. C. ...., March 13, 1956, Div. 2. 


55.81 The proposed rate would yield 25.2 cents a vehicle-mile for 
the distance of 270 miles or about 54 percent of respondent’s indicated 
average expense per mile of 46.8 cents in 1954. Thus by respondent’s own 
evidence, the proposal appears to be non-compensatory. Competition alone 
is not sufficient to justify proposed reduced rates; they also must be shown 
to be compensatory and otherwise lawful. I & S M-7269, Calcium Carbide 
—Keokuk, Iowa To Chicago, Ill., Group, .... M. C. C. ...., March 1b, 
1956, Div. 3. 


55.81 In attempting to show that the defendants’ rates are below 
reasonable minimum levels, the average vehicle mile cost of the com 
plainant’s members does not establish that particular rates, especially of 
differing competing carriers, are non-compensatory. MO-C-1549, Middle 
west Motor Freight Bureau v. J. L. Querner et al., .... M. C. C. ...., May 
8, 1956, Div. 2. 


55.82 Rail Rates 


55.82 Found that the proposed all-rail rates would be reasonably 
compensatory, would contribute substantially to freight revenues in excess 
of out-of-pocket costs and would not result in burdening other traffic. The 
hauls here considered range from approximately four to six times the terri 
torial average, which would have the effect of reducing the average costs i 
protestant’s study. I & S No. 6891, Phosphate Rock to Shreveport— 
Nacogdoches, .... I. C. C. ...., April 10, 1956, Div. 2. 

55.82 For the rail lines transporting the traffic, the reduced rate 
produces revenues per car-mile ranging from 49.28 to 64.66 cents, which 
are considerably above the average expenses ranging from 27.17 to 39.11 
cents for all freight transported. Reduced rate found compensatory. 148 
No. 6364, Crude Sulphur—Chicago, Ill to Detroit, Mich., .... I. C. C. «++» 
April 11, 1956, Div. 2. 
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55.82 Under the present rate and 30,000 pounds minimum, the mini- 
mum earnings are $339 per car, compared with $337.50 under the proposed 
rate. The car-mile earnings under the proposed rate are greater than the 
average car-mile expense of the individual respondents. The proposed 

































































































































as rate appears to be reasonably compensatory. I & S No. 6520, Fiberboard 
For Auto Body Panels—Duluth to Detroit, .... I. C. C. ...., April 16, 1956, 
rom Div. 3. 
ities 
y 35.88 Motor Carrier Rates 
55.83 Based on a load of 20,000 pounds, the revenue under the pro- 
th posed rate from Boston would be $160 and the cost would be $136.92. 
i . Revenue results on traffic from the other origins would be equally favorable. 
" : Proposals found just and reasonable as modified at the hearing. I & 8S 
M-7680, Wool Cloth—New England To Philadelphia, Pa., ....M.C.C....., 
"The [| April 19, 1956, Div. 3. 
nent, 55.83 In addition to the lack of convincing evidence that the proposal 
and is influenced by competition, there is no evidence regarding representative 
lated or average costs of handling the traffic, or of the earnings which the pro- 
8 M posed 1.t.l. rates on this relatively high-grade commodity would produce, 
Cc. ¢. from which a determination as to the compensatory nature of the proposed 
rates could be made. Schedules found not shown to be just and reasonable. 
posed 1&8 M-7023, Cigars—Small Shipments—Fla. and Ga. to East, .... M. C. C. 
er of ..++, April 11, 1956, Div. 3. 
posed 55.83 The rates proposed would yield 43.5 and 55.9 cents a truck-mile. 
atitive Quarterly reports for 1954 filed with the Commission by respondents show 
their average truck-mile costs, excluding terminal costs of 48.04 and 53.15 cents. 
—Tea, Terminal costs amount to 3.75 and 10.9 cents, respectively. The respondents’ 
estimate of the cost of transporting the traffic for which the reduced 
le for tates are proposed is 28.5 cents a truck-mile, however, the underlying 
Hieated factors and elements on which it is based are not shown. The evidence 
"; Own does not support the contention made that the proposals are compensatory. 
alone 1& 8 M-7098, Confectionery—Hershey To W. Va., oO SD. QI ev vs 
shown April 18, 1956, Div. 2. 
55.83 Minimum truck-mile yields of 44.6 cents on the basis of the 
rch 15,  DToposed rate would exceed slightly proponent’s average truck-mile cost 
of 44.03 cents, not including terminal expense. This traffic would move a 
below distance of 521 miles and incur a minimum of terminal expense. The 
e com minimum earnings under the proposed rate of 83 cents, minimum 28,000 
‘ally of pounds, exceed that under the prior rate of 91 cents, minimum 23,000 
pounds, and appears to be compensatory. I & S M-7021, Tire Fabrics— 
, May Scottsville to Chicopee Falls, Mass., .... M.C.C. ...., April 13, 1956, Div. 3. 
" 55.83 Based on the short-highway distances and the respective min- 
mum weights, the truck mile yields at the prior and proposed rates on 
titanium oxide are 43.8 and 50.9 cents from one point and 45.9 and 46.7 
asonably @ ‘ents from the other whereas average costs are shown as 57.94 and 67.07 
n excess ‘ets, respectively. Certain expenses were omitted in determining the 
fic, The @ ‘Sts, resulting in understatement. The proposed rates are not compensatory. 
he terri: @ 1&8 M-6888, Chemicals Between East And Central Territory, .... M. C. C. 
costs in ---., April 4, 1956, Div. 2. 
vi 55.83 On barium oxide the prior and proposed rates yield 43 and 43.9 
cents, respectively, a truck-mile. It is reasonable to assume that the yield 
iced rate J 0 the classification basis applicable in connection with the prior rate was 
ts, whi Compensatory, and this is also true of the higher yield at the proposed rate. 
to 39.11% 1&8 M-6883, Chemicals Between East And Central Territory, .... M. C. C. 
y. 14 ‘ses, April 4, 1956, Div. 2. 
CO. veee 





55.83 No evidence shows that the proposed rates are compensatory. 
Caneelation ordered. I & S M-7038, Ice-Making Machinery—Michigan To 
New York, N. ¥.,.... M.C.C. ...., March 7, 1956, Div. 2. 
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55.83 No specific cost data was developed to resolve the conflicting 
contentions as to the cost of operation in relation to the yield of the assaileq 
rate. Complaint dismissed. MC-C-1534, Klipsch Hauling Co. v. John A, 
Behnken, .... M. C. C. ...., March 15, 1956, Div. 2. 


55.83 The rate proposed yields 55.18 cents a truck-mile. Comparison 
is made with a rate that yields 43.27 cents a truck-mile and an average 
cost of 27.8 cents a truck-mile for respondent during the first 6 months of 
1955. The respondent contract carrier is authorized only to transport empty 
containers on the return movement and no evidence of revenue compared with 
the cost of the return movement was submitted. Considering the returp 
movement, it cannot be concluded that the proposal is compensatory. 1&§ 
M-7393, Malt Beverages—Newark, N. J. To Buffalo, N. Y., .... M. C. 6, 
..-.-, March 14, 1956, Div. 3. 


55.83 Based on a 30,000 pound vehicle load, the proposed rate would 
yield $118.68 or 86 cents a vehicle-mile. The system average line-haul 
cost of one respondent is 35 cents a vehicle-mile or $48.30 for 138 miles; 
its pickup and delivery terminal costs would be $36 (6 cents per 100 
pounds at each terminal), a total of $84.30, to which is added 10 percent 
for overhead including insurance, and $16.50 for the stevedoring charges, 
a total cost of $109.23 or 79 cents a vehicle-mile, indicating an operating 
ratio of about 92 percent and a net revenue of $9.45 a truck or 3.15 cents 
per 100 pounds. Approved. I & S M-7168, Pig Lead—New York Piers To 
Scranton, Pa., ....M.C.C. ...., April 16, 1956, Commission. 


55.83 The respondents’ earnings under the proposed truckload rate 
will be increased over those obtained from less-than-truckload movements 
in the past and their costs reduced because pickup, delivery and platforming 
operations would be curtailed or eliminated. I & S M-7118, Various Commo- 
dities—N. Y. and Pa. To Tenn., .... M.C.C. ...., May 8, 1956, Div. 3. 


55.83 Representative truck-mile yields of 75 and 78 cents were shown 
as against proponents’ uncontested testimony that its fully- allocated costs 
are 32.5 cents a truck-mile. The yields appear sufficiently high to be con- 
pensatory. I & S M-6919, Brass And Copper Articles—Conn. To Philadel- 
phia, .... M.C.C....., May 8, 1956, Div. 2. 


55.83 The average minimum revenue per truck-mile from this traffic 
as loaded in two vehicles is 61.8 cents at the 50,000 pound minimum and 
58.8 cents at the 40,000 pound minimum. Such yields appear to be reason- 
ably compensatory. Respondents total direct out-of-pocket costs for one 
vehicle for a one-way haul are equivalent to 44 cents a truck-mile. I &8 
M-6826, Metal Articles—Bayway to Schenectady, .... M. C. C. ...., 
April 25, 1956, Div. 2. 


55.83 Aside from general unsupported assertions, the record contains 
no evidence that the proposed rates are compensatory. (Found not shown 
to be just and reasonable). I & S M-6628, Forwarder Competitive Motor 
Rates, Eastern-Central, .... M. C. C. ...., April 30, 1956, Div. 3. 


55.83 The average minimum truck-mile earnings from these proposed 
rates will approximate 46.5 cents, for an average highway distance of 447 
miles. Proposed rates found compensatory. They are higher than the 
competitive contract-carrier and rail rates, and appear to be necessary to 
meet existing competition. I & S M-6823, Various Commodities—Shirks 
Motor Express Corp., .... M.C. C. ...., April 30, 1956, Div. 3. 


55.88 After making an allowance for empty mileage that might be 
required to pick up a return load, which probably would not exceed more 
than about 7 percent of the loaded mileage, and reducing the fully distributed 
cost to an out-of-pocket basis, generally about 90 percent of motor-carriet 
casts, the respondent’s cost computations reflect about $65 per load as con: 
pared to mitimum revenue at the proposed rate of $72. The proposed rate is 
reasonably compensatory. Rate comparisons were also favorable. I &8 
M-7221, Fiberboard Boxes—Clinton, Iowa, to Chicago, Ill., .... M. ©. © 
aeccy MEGS Lk, BG06, Dev. §. 
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55.85 Forwarder Rates 


55.85 Freight forwarders perform a distinct type of service and 
incur substantially different costs when the transportation is by rail in 
carloads than those of motor carriers. Thus, in determining whether rates 
proposed for transportation involving carload movement by rail are just 
on reasonable, the costs incurred by motor carriers for their service are 
not conclusive considerations. I & S No. 6497, Freight Forwarder Traffic 
In Official Territory, .... I. C.C. , May 9, 1956, Div. 3. 


56. Demurrage & Storage 


56.2 Detention of Equipment 
36.22 Constructive Placement 


56.22 The Commission following 266 U. S. 92 has consistently re- 
quired strict adherence to tariff rules requiring written notice even when 
such notice might have been futile. See 291 1. C. C. 523. No. 31486, Julius 
L, Chazen Associates v. Alabama G. S. R. Co., .... I. C. C. , April 2, 
1956, Commission. 


56.22 Defendants did not as required by the applicable demurrage 
tariff send or give written notice of constructive placement to the consignee 
of the cars held by the defendant awaiting delivery to other-than-public- 
delivery track, and which could not be received by ~—_en No. 31486, 
Julius L. Chazen Associates v. Alabama G. S. R. Co., .... I. C. C. ....; 
April 2, 1956, Commission. 


56.3 Relief From Penalties 
56.36 Patron Disability 


56.36 The ordinary economic vagaries and risks of doing business are 
not beyond the control of a shipper in the same sense as are the occurrences 
that have been found to warrant exemption from penalty charges upon a 
showing of the exercise of due diligence in the avoidance of car detention. 
On reconsideration, demurrage charges accruing immediately after com- 
plainant’s plant collapsed found not shown to have been unjust or unreason- 
able. No. 31613, Davison Chemical Co., Division of W. R. Grace & Co. v. 
New York Central R. Co., .... I. C. C. , March 23, 1956, Div. 3. 


57. Tariffs 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 Uniform rules and regulations in effective tariffs, are a neces- 
sary step in affording equal opportunities to all shippers operating under 
like circumstances. The desired claim procedure offers opportunities for 
irregularities which are minimized by the established transit rules. No. 
a1 e~sy Seed Co. v. Atlantic C. L. R. Co., .... I. C. C. , March 

56, Div. 2. 


57.3 Interpretation 
57.381 Definitions 


57.31 Since the term “furniture stock,” as it appears in the tariff, does 
not define what articles would be embraced under the term, it is, therefore, 
necessary to refer to the governing classification. No. 31772, The Highbee 
Co. v. Chicago, R. I. & P. R. Co., .... 1. C. C. » March 9, 1956, Div. 2. 


57.388 Intent of Framers 
57.33 When there is a reasonable doubt as to the meaning or intent 
of a tariff, that doubt must be resolved against the maker and in favor of 


% shipper. No. 31893, Allied Chemical & Dye Corp. v. Atlantic C. L. R. Co., 
. mo, C. , May 10, 1956, Div. 3. 
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57.38 Resolution of Conflicting Provisions 


57.38 It would be a strained and unnatural construction of these rout- 
ing provisions so to interpret those published for account of the Seaboard 
as to nullify equally specific routing published in the tariff for account of 
the Atlantic Coast Line. No. 31898, Allied Chemical & Dye Corp. v. Atlantic 
Cc. L. BR. Co., .... 1.C. C. , May 10; 1956, Div. 3. 


57.89 Particular Provisions 


57.39 A provision for application of combination rates in lieu of 
higher volume or truckload joint class rates, does not contravene rule 3(h) 
of Tariff Circular MF No. 3, because that rule prohibits alternative substitu- 
tion of rates, which does not result from the provision here in issue. I1&§ 
M-7104, Restrictions—Central & Western States, .... M. C. C. , April 9, 
1956, Div. 2. 


57.4 Binding Force 
57.40 Generally 


57.40 Departures from the rules and regulations of the published tariff 
were not justified even though the claim procedure may have been approved 
by an agent of the defendants. The tariff provisions must be observed. 
Shippers are charged with knowledge of, and have the duty to comply with 
tariff provisions even though they be misled by the carriers as to the ry 
ments thereof. No. 81689, Corneli Seed Co. v. Atlantic C. L. R. Co 
I. C. C. , March 27, 1956, Div. 2. 


57.40 A carrier cannot deviate from the rate specified in its tariff for 
any transportation service rendered by it. Ignorance of the exact location 
or the destination points listed therein, or a misunderstanding that might 
arise from an alteration in the name of such destination points, does not 
excuse strict compliance with the legally published tariff provisions. MC-C- 
1730, Chrysler Corp. v. Gulf Southwestern Transportation Co., .... M. C.C. 

, April 30, 1956. 


58. Charges 
58.0 Generally 


58.01 Minimum Charge 


58.01 Potential discrimination exists in the assailed rules since it pro- 
vides for application of a minimum charge on the whole or part of a ship- 
ment loaded to the capacity of a truck and the capacity of the truck as well 
as the stowage of the shipment therein are wholly within the control or 
discretion of the defendants. 61 M. C. C. 163. The assailed minimum- 
charge rule found potentially discriminatory, and unjust and unreasonable. 
MC-©-1791, Horsman Dolls, Inc. v. Riss and Co., .... M. C. C 
13, 1956, Div. 3. 


58.1 Description of Articles 
58.10 Generally 


58.10 In the absence of specific evidence to the contrary, the descrip- 
tion in the bill of lading is conclusive of the identity of the commodity for 
transportation purposes. No. 81898, Harris Foundry & Machine Co. V 
Atlantic C. L. R. Co., .... I. C. C. , April 3, 1956, Div. 3. 


58.5 Transit 
58.50 Generally 


58.50 Upon reconsideration, finding in original report, 292 I. C. ©. 
557, that the application of interstate rates, instead of Iowa intrastate rates, 
on that part of the shipment of soybeans from points in Iowa to a transit 
station in that state representing milling loss, is in violation of section 6(1) 
of the Act, affirmed. Finding in the report on reargument 297 I. C. C. 167, 
eines te No. $1134, Iowa Milling Co. v. Cedar Rapids & Iowa City Ry. Oo., 

md: M8 , May 7, 1956, Commission. 
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58.50 While a flat charge was made for the stops in transit for partial 
unloading, carriers customarily publish either the two-way rule applicable 
on the instant shipments or the three-way rule to protect their revenue on 
traffic accorded such special services, often on out-of-line movements. The 
two-way rule applied is not shown to have had an unreasonable result. 
No. 31611, American Envelope Co. v. Atlanta & West Point R. R. Co., .... 
LC. C. ...., April 18, 1966, Div. 3. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 


60.02 Entire Charges 


60.02 A finding of past unreasonableness must be supported by con- 
vincing evidence of unreasonableness of the total applicable rate from origin 
to destination. 291 I. C. C. 659. No. 81694, Truax-Traer Coal Co. v. 
Chicago, B. & Q. R. Co., .... I. C. C. ...., Mar. 28, 1956, Div. 2. 


60.08 Special or Peculiar Conditions 


60.03 The movement of empty vehicles incidental to shipments out 
of the origin point considered, and a full allowance therefor made in deter- 
mining the amount of a maximum reasonable rate. MC-C-1747, International 
Packers, Ltd. v. Western Truck Lines, Ltd ao Ge . cn BR BS, 
1956, Div. 2. 


60.05 Volume of Traffic 


60.05 These shipments were sporadic in nature on which class rates 
generally apply; nevertheless every shipper is entitled to a reasonable rate 
on his traffic, even on sporadic movements. No. 31791, Fluor Corp., Ltd 
v. Chicago & N. W. Ry. Co., .... I. C. C. ...., Apr. 5, 1956, Div. 2. 


60.07 Past or Future Reasonableness 


60.07 An award of reparation does not necessarily follow a reduction 
in rates for the future, and, to justify an award, the evidence must establish 
with definiteness the fact that the charges paid exceeded the maximum of 
reasonableness. 255 I. C. C. 119, 128. No. 81758, Carolina Chemicals, Inc. 
v. Southern Ry. Co., .... 1. C. C. ...., Mar. 14, 1956, Div. 3. 


60.1 Voluntary Reductions or Proposals 


60.11 Reestablishment of Lower Rate 


60.11 ‘Where carriers voluntarily maintain a rate between certain 
points for a long time the presumption is that such a rate is reasonable and 
where a long established rate is raised for a short period and then.volun- 
tarily reduced to the former basis, the presumption is that the advanced rate 
is unreasonable.” 222 1. C. C. 495, 507. Such a presumption is rebuttable. 
The assailed increase was part of a comprehensive readjustment ordered by 
the Commission in connection with the uniform classification. Complaint 
dismissed. No. 31622, Pennsylvania Range Boiler Co. v. Delaware & H. R. 
Corp., .... LC. C. ...., Apr. 4, 1966, Div. 3. 


60.12 Carrier Competition 


60.12 Rates voluntarily reduced to meet motor competition are not a 
proper measure of the maximum reasonableness of assailed rates. No. $1425, 
Hightower Box & Tank Car Co., Inc. v. Alabama G. 8. RB. eye HS 
+++, Mar. 9, 1956, Div. 3. 


60.14 Carrier Admissions 


60.14 In the absence of a positive showing that the rates assailed were 
ulawful, the willingness of a defendant to make reparation affords no 
ground for an award thereof. 211 I. C. C. 169, 170. No. 31758, Carolina 

» Inc. v. Southern Ry. Co., Mar. 14, 1956, Div. 2. 


. eo 
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60.3 Conformity with Fourth Section Principles 
60.31 Terminal v. Intermediate Rate-Rail 


60.31 There is no departure from the long-and-short haul provision of 
Section 4 of the Act by the fact that an import rate plus a switching charge 
at destination exceeds the class rate from the same origin to a more distant 
point, because the transportation services entailed in the switch movement 
are not included in the through movement to the more distant point. 287 
I. C. C. 299, and 314 I. C. C. 279. No. 31576, Consolidated Produce Co, y, 
Southern Pacific Co., .... I. C. C. , Apr. 20, 1956, Div. 2. 


60.31 The lower rates to more distant points are not applicable in con- 
nection with shipments stopped in transit for partial unloading. It is not 
shown that there were fourth-section departures in rates on like shipments 
for which stop-off services were rendered. No. 31611, American Envelope 
Co. v. Atlanta & West Point R. R. Co., .... I. C. C. , Apr. 18, 1956, 
Div. 2. 


60.32 Terminal v. Intermediate Rate—Motor 


60.32 Rates on the same level and subject to the proposed minimum, 
now apply from more distant points to the same destinations and accordingly 
the proposed minimum would properly align the rates. I & S 
Television Sets—Batavia, N. Y. to Akron and Cleveland, 

Apr. 9, 1956, Div. 2. 


60.32 Higher rates to intermediate than to more distant points over 
the same route are presumed to be unreasonable. Such a presumption is 
rebuttable, but no attempt in that respect was made by the respondents. 
I & S M-7861, Distribution Rates—Birmingham, Ala., to Alabama, 

; , Apr. 19, 1956, Div. 2. 


60.33 Through v. Aggregate of Intermediate Rates—Rail 


60.33 A through rate in excess of a combination rate over the same 
route is prima facie unreasonable. This presumption has not here been 
rebutted by a statement that one factor, which has been in effect for many 
ar, is depressed. No. 31650, Chas. H. Lilly Co. v. Great Northern Ry. (o., 

I. C. C. , Apr. 30, 1956, Div. 2. 


60.34 Through v. Aggregate of Intermediate Rates—Motor 


60.34 Single-factor joint rates that exceed the aggregate of interme- 
diate rates are prima facie unjust and unreasonable. I & S M-7104, Restric- 
tions—Central & Western States, .... M. C. C. , Apr. 9, 1956, Div. 2. 


60.34 A joint through rate which exceeds the aggregate of interme- 
diate rates between the same points, and over the same route, is prima facie 
unjust and unreasonable. This presumption can be overcome only by @ 
clear showing that the lower aggregate is less than maximum reasonable 
because of some influence beyond the control of the carrier or carriers, such 
as competitive necessity. (Cf. 209 I. C. C. 702 at 704 and ~~ MC-C- 
1736, Schaefer, Inc. v. Red Star Transit, Inc., .. M. C. C. 

1956, Div. 3. 


60.34 If one or both of these intermediate rates were intended to 
move this traffic only in trailers on flatcars, the schedules publishing them 
should have been so restricted. As published they constituted a clear invi- 
tation to their use. MO-C-1727, Schaefer, Inc. v. Wilson Motor Transit, 

M. C. C. , Apr. 5, 1956, Div. 2. 


60.34 A presumption of unreasonableness attaches to a through rate 
and minimum which result in higher charges than the aggregate charges 
under intermediate rates and minima which would have applied in the ab- 
sence of the through rate. 178 I. C. C. 370, 372; 214 I. C. C. 432, 436; 
269 U. S. 1. No attempt was made to rebut the presumption. MC-C-1743, 
Schaefer, Inc. v. Hennepin Transportation Co., .... M. C. C. , Apr. 4, 
1956, Div. 2. 


* weeny 
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To same effect: 


MC-C-1727, Schaefer, Inc. v. Wilson Motor Transit, .... 
Apr. 5, 1956, Div. 2. 

MC-C-1716, Toledo Steel Tube Co. v. Norwalk Truck Line, et al., .. 
MC. C. ...., Apr. 5, 1956, Div. 2. 

60.34 The defendants do not indicate that the rail competition re- 
ferred to failed to affect the through movement as well as the factor from 
origin to the intermediate point. The presumption of unreasonableness 
which attaches to a through rate that exceeds the aggregate of interme- 
diates has not been rebutted. MC-C-1719, Northwestern Auto Parts Co. v. 
Security Cartage Co., Inc., .... M. C. C. ...., May 2, 1956, Div. 2. 

60.34 <A single-factor through rate which exceeds the aggregate-of- 
intermediate rates over the same route is prima facie unjust and unreason- 
able. This presumption is not rebutted by an assertion, without adequate 
proof, that the intermediate rates are depressed. MO-C-1717, Ritefit Mfg. 
Co. vy. Holland Motor Express, Inc., et al., .... M.C.C. ...., Apr. 30, 1956, 
Div. 2. 


60.4 Reasonableness of Combination of Local Rates 


60.40 Generally 


60.40 Rates are not necessarily unreasonable because they are made 
up of separately published factors. 188 I. C. C. 181, 186. No. 81758, Caro- 
lina Chemicals, Inc. v. Southern Ry. Co., .... I. C. C. ...., Mar. 14, 1956, 
Div. 3. 


60.5 Export & Import Rates 
60.51 Comparison with Domestic Rates 


60.51 Import rates are usually shaped by competitive considerations 
which make them of little or no value in determining maximum reasonable 
rates. No. 31682, American Agricultural Chemical Co. v. Alabama G. 8S. R. 
Wigs acs Be Cy Oe 0-00 tg SEED Oo BOOS, ete Be 


61. Analogous or Homogeneous Articles 


61.3 Relative State of Processing or Use 
61.39 Miscellaneous Manufactures 


61.39 Rate assailed on jute shoddy lining, without backing, found un- 
just and unreasonable to the extent that it exceeded a rate on jute shoddy 
lining with backing. No. 31428, Clark-Cutler-McDermott Co. v. New York, 
N. H. & H. R. Co., .... 1.0. C. ...., Apr. 2, 1956, Commission. 


62. Rate Comparisons 


62.0 Generally 
62.02 Rate for Opposite Movements 


62.02 Since the scale prescribed in 69 I. C. C. 11 was for application 
on bituminous coal, not lignite, nor for application on eastbound traffic, it 
is of no probative force in the determination of a reasonable maximum rate 
on lignite that moved eastward. No. 31694, Truax-Traer Coal Co. v. Chicago, 
B.&Q.R.Co., ....1.C.C. ...., Mar. 28, 1956, Div. 2. 


62.02 While a rate in one direction is not necessarily a measure of 
the reasonableness of the rate in the reverse direction, it is incumbent upon 
the defendants to justify a substantial difference. 152 I. C. C. 292, 294; 
263 I. C. C. 635, 637; 268 I. C. C. 59, 61. No. 31791, Fluor Corp., Ltd. v. 
Chicago & N. W. Ry. Co., .... I. C. C. ...., Apr. 5, 1956, Div. 2 
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62.03 Similar Transportation Characteristics 


62.03 Generally, articles have more favorable transportation charap. 
teristics when shipped in boxes than when in bales because articles in boxes 
are less susceptible to damage than when in bales or rolls. See 53 M.C.¢ 
81. MC-C-1752, National Automotive Fibres, Inc. v. Denver-Chicago Truck. 
ing Co., Inc., .... M. C. C. ...., May 10, 1956, Div. 2. 

62.03 Comparisons are made between the proposed rates, which ar 
not applicable on foreign commerce, and import rates. Similarity in traps 
portation conditions is not shown, These comparisons are not helpful {p 
determining the reasonableness of the proposed rates. I & S M-7861, Distri. 
bution Rates—Birmingham, Ala., to Alabama, .... M. C. C. ...., Apr, 19, 
1956, Div. 2. 


62.04 Normalcy of Compared Rates 


62.04 A rate established on the dry product because of market ani 
carrier competition affords no basis for a determination of a reasonable 
maximum rate on the liquid product. No. 31601, Acock Laboratories, Ltd., 1, 
Southern Pacific Co., .... I. C. C. ...., Mar. 23, 1956, Div. 3. 


62.04 The lower rate on rugs, referred to ag the finished material, is 
not persuasive for the reason that it was subject to a declared value not 
exceeding $125. per 100 pounds and the lower eastbound rate conten- 
poraneously in effect is not useful as a measure of reasonableness for the 
reason that apparently it is on a depressed level to meet forwarder compe 
tition, the like of which is not shown to exist on westbound traffic. MCC 
1752, National Automotive Fibres, Inc., v. Denver-Chicago Trucking (Co, 
Inc., May 10, 1956, Div. 2. 


62.04 The cited commodity rates on compared commodities were 
established to meet motor carrier competition. There is no showing of 
transportation characteristics of any of the compared commodities. In 
these circumstances the compared commodities do not serve as a basis for 
a finding as to the alleged unreasonablness in the assailed rates. No. 31576, 
Consolidated Produce Co., Ltd., v. Southern Pacific Co., .... 1. C. C. ...., 
April 20, 1956, Div. 2. 


62.04 Rates based upon conditions peculiar to one territory are not 
necessarily a guide for determining reasonable rates in another territory. 
No. 31611, American Envelope Co. v. Atlantic & West Point R. R. Co. .... 
E,. C.0. ...+,) Be. 18; 2566, Biv. §. 


62.04 At best, the divisions received by a carrier on traffic from one 
point to another are of slight probative value in determining the reason- 
ableness or compensatory nature of rates. Where, as here, only the averages 
of divisions between points are shown, and the origins, destinations, and 
classes of traffic are not shown, the showing lacks force. I & S M-786i, 
Distribution Rates—Birmingham, Ala., To Alabama, .... M. C. C. .... 
Apr. 19, 1956, Div. 2. 


62.05 Reasonableness of Compared Rates 


62.05 The respondents evidence has been limited to a mere comparisol 
of rates, which are not sufficient in themselves in determining whether the 
rates proposed are compensatory for services rendered by the respondent. 
I & S M-7227, Fresh Meats—Dubuque, Iowa, To Conn., Mass., N. J., N. Y, 
cee dee G ©. cvc cy MUS By TSS6, Bev. S. 


62.05 While the assailed less-than-truckload commodity rates are 
lower than the complainant bureau’s rates and the defendant’s class rates 
on like commodities, it has not been established that the latter rates, which 
have been subjected to voluntary increases and rate stops, are the minimuD 
reasonable rates on the considered traffic. MC-C-1455, Eastern Central 
Motor Carrier Assoc., Inc., v. Liberty Motor Freight Lines, Inc., .... M. C. ¢. 
...c, May 8, 1956, Div. 2. 
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62.2 Animals & Rough Products 
62.25 Animal Scrap 


62.25 Ammonium nitrate-limestone and superphosphate are fertilizers 
or fertilizer materials, and the rates thereon may properly be lower than 
those on bones. 197 1. C. C. 70, 75; 205 I. C. C. 17, 20, 22. Complainant 
had shown that car-mile earnings from the assailed rate on bones exceeded 
those of the compared commodities. No. 31682, American Agricultural 
Chemical Co. v. Alabama G. S. R. Co., .... I. C. C. ...., May 9, 1956, Div. 3. 


62.7 Machinery, Equipment, Implements & Appliances 
62.76 Automotive Vehicles & Parts 


62.76 The proposed rates are the same in amount as rates maintained 
by motor carriers on flexible brake lining, a commodity having essentially 
the same transportation characteristics as the subject commodity, nonflexible 
asbestos brake linings, from points in the same state to many of the same 
destinations. Approved. In these circumstances, the proposals appear to be 
reasonably compensatory and necessary to establish a reasonable relation 
between rates on flexible and nonflexible brake lining. I & S M-7031, Brake 
Lining—Bottle Caps—Casein Tea, East to Central, .... M.C.C. ...., Mar. 
13, 1956, Div. 2. 


62.8 Necessaries 
62.81 Manufactured Foods 


62.81 The proposed rate to Memphis is on the same level as the present 
rate to Atlanta, which apparently moves most of the traffic now being han- 
dled under similar competitive conditions. I & S M-7118, Various Commodi- 
tiee—N. Y. and Pa. to Temnn., .... M. C. C. ...., May 8, 1956, Div. 3. 


63. Value of Service 


63.0 Generally 
68.01 Standard of Reasonableness 


63.01 Comparative value of commodities is one element usually con- 
sidered in determining freight rates, but there is no definite rule as to the 
weight given to this element. No. 31469, Chaffee Brothers Co. v. Maine 
Central R. Co., ....1.C.C. ...., Mar. 28, 1956, Div. 8. 


63.01 Value is an important consideration in determining the reason- 
ableness of rates. No. 31791, Fluor Corp., Ltd. v. Chicago & N. W. Ry. Co., 
«se LC.C....., Apr. 5, 1966, Div. 2. 


63.02 Value of Article 
63.02 Value is only one of the elements considered in the determina- 


tion of a reasonable rate. No. 31758, Carolina Chemicals, Inc. v. Southern 
™ Oo, ....LC.C. ...., Mar. 14, 1966, Div. 3. 


63.3 Rough Products of Mines 
63.381 Coal & Coke 


63.31 There are at least 18 other commodities which have as high, or 
higher, relationship of contribution to value as that for coal and coke. The 
value of the commodity does not play the important role in distributing the 
burden that the coal interests would attribute to it. Ex Parte No. 196, 
Increased Freight Rates, 1956, .... I. C. C. ...., May 7, 1956, Commission. 
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63.5 Semi-Processed Material 
63.58 Primary Metals 


63.58 Considering that the defendants had ample notice of the im. 
pending movement of billets to Cordele, and that the commodity rates ulti- 
mately established to that point were on the going basis of rates to other 
points in the South, rates charged in excess thereof were unjust and up- 
reasonable. No. 31398, Harris Foundry & Machine Co. v. Atlantic C. L, R, 
Oa, 66s HR OG. os, Epes, 1066, Biv: 3. 


64. Compensativeness 


64.0 Generally 
64.01 Importance as a Standard 


64.01 An essential element of a just and reasonable rate is its com- 
pensatory character. Since it is not shown by adequate evidence that the 
rate proposed would be reasonably compensatory for the services rendered, 
it follows that it is not shown to be just and reasonable. I & S M-6593, 
Aluminum Foil—Richmond, Va., to Illinois, .... M. C. C. ...., Apr. 19, 
1956, Div. 2. 


64.08 Reasonable Compensation 


64.03 While cost data are the most common means of determining the 
reasonableness of particular rates, this issue may be resolved by other eyvi- 
dence, such as a comparison of the rates in issue and the revenues thereunder 
with other rates and revenues on the same or comparable commodities be 
tween points in the same general territory. I & S M-7081, Brake Lining— 
Bottle Caps—Casein—Tea, East to Central, .... M. C. C. ...., Mar. 13, 
1956, Div. 2. 


64.03 In view of the fact that the cost of service exceeded the revenue 
on this traffic and giving due consideration to the character of these ship 
ments, the length of the hauls, the service performed, including transpor- 
tation of a caretaker, reconsignment, and absorption of charges for acces- 
sorial services, the rate charged did not exceed a maximum reasonable level. 
No. 31768, H. C. Bohack Co., Inc. v. Long Island R. Co., .... I. C. C. ...., 
May 9, 1956, Div. 2. 


64.03 It is necessary to provide revenue somewhat in excess of the 
cut-of-pocket cost level in order that the traffic considered may meet its 
direct costs and provide some contribution to the overhead burden. No. 
31576, Consolidated Produce Co. v. Southern Pacific Co., .... I. C. C. ...., 
Apr. 20, 1956, Div. 2. 


64.08 Disposition of Particular Proceeding 


64.08 The comparisons submitted are convincing that the proposed 
rates are compensatory. They are on the same general basis as commodity 
rates from the southeast to eastern destinations. I & S M-7150, Cotton 
Factory Products—New York to Asheville, .... M. C. C. ...., Apr. 9, 1956, 
Div. 3. 


64.1 Ascertainment of Costs 


64.10 Cost Elements 


64.10 Cost studies are normally made for representative movements. 
No. 31576, Consolidated Produce Co. v. Southern Pacific Co., .... I. C.¢ 
a «ec, pe. 20, 1066, Div. 2. 


64.11 Average Costs 


64.11 The system-wide truck-mile expenses referred to above embody 
the costs of transporting all traffic, including less-than-truckload and short 
haul shipments, and may not be regarded as fixing the minimum reasonable 
level for specific rates. 62 M. C. C. 284, 286. I & S M-7455, Carbon Black 
—New Mexico to Denver, .... M. C. C. ...., Apr. 3, 1956, Div. 3. 
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64.11 A comparison of earnings with system average costs does not 
prove that the local intermediate rates on a particular commodity from and 
to specific points are non-compensatory and unreasonably low. MC-C-1716, 
Toledo Steel Tube Co. v. Norwalk Truck Line, .... M. C. C. ...., Apr. 5, 
1956, Div. 2. 


64.11 System average costs, including, as they do, short-haul less-than- 
truckload movements, are not a valid criteria for appraising the compen- 
satory nature of rates applicable to movements for the long hauls here con- 
cerned. I & S M-7348, Rubber from Baton Rouge, La., to Ohio, .... M. C. C. 
...-, May 11, 1956, Div. 3. 


64.11 System average costs, without some showing at least of the 
average haul, are of little value in determining the compensatory nature 
of the assailed rates. MC-C-1455, Eastern Central Motor Carriers Assoc., 
Inc. v. Liberty Motor Freight Lines, Inc., .... M. C. C. ...., May 8, 1956, 
Div. 2. 


64.11 Although system average costs per truck-mile do not ordinarily 
form a sound basis for a determination of the reasonableness of specific rates, 
the fact that a rate of $1.80 would have yielded in excess of the system 
average cost is significant, because the cost of providing this service would 
normally be less than the system average by reason of the fact that there 
was here a substantial movement, in truckload quantities, with a minimum 
of handling and terminal expense. MO-C-1747, International Packers, Ltd. 
v. Western Truck Lines, Ltd., .... M.C.C. ...., Apr. 24, 1956, Div. 2. 


64.12 Out of Pocket Costs 


64.12 The cost of repairs and other ownership costs in connection with 
non-operating properties is not included in the operating expenses of a rail- 
road and is not an out-of-pocket expense of furnishing transportation. Such 
income or expense is creditable to the overhead burden of the railroad. 
The overhead burden is that part of the cost of the carrier’s operations as a 
whole above the out-of-pocket cost of producing transportation services. 
No, 31576, Consolidated Produce Co. v. Southern Pacific Co., .... I. C. C. 
...-, Apr. 20, 1956, Div. 2. 


64.12 Some portion of rents other than equipment rents, and taxes 
other than payroll taxes, varies with the volume of traffic and therefore is 
includible as a part of the direct or out-of-pocket costs. Over the long-term 
period some portion of the investment in road property and equipment varies 
with the volume of traffic handled and an allowance for return thereon 
should be included in direct costs. No. 81576, Consolidated Produce Co. v. 
Southern Pacific Co., .... I. C. C. ...., April 20, 1956, Div. 2. 


66. Class Rates 


66.0 Generally 
66.00 Generally 


66.00 Upon further consideration, bases of minimum reasonable class 
and commodity rates and charges, with certain exceptions, of common car- 
ners by motor vehicle, for the transportation of property in New England 
territory, prescribed in previous report, .... M.C.C. ...., January 9, 1956, 
modified. MC-C-1864, New England Motor Rate Increases, 1955, 
M.C.C. ...., Mar. 19, 1956, Commission. 


66.00 Class rates maintained by motor common carriers between cer- 
tain points in Texas, on the one hand, and central States and middlewest 
territories, on the other, found not shown to be unjust, unreasonable, or 
otherwise unlawful. MC-C-1549, Middlewest Motor Freight Bureau v. J. L. 

erner et al., .... M.C.C. ...., May 8, 1956, Div. 2. 
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66.3 Rough Products of Mines 
66.32 Earth & Ores 


66.32 Rates maintained on rutile ore, in carloads, from South Atlantic 
and Gulf ports to Chattanooga and Boyce, found unjust and ao 
No. 831787, Cramet, Inc. v. Alabama Great Southern Railroad Co 
a OS , May 4, 1956, Div. 2. 


66.5 Semi-Processed Material 
66.54 Industrial Chemicals & Acids 


66.54 Applicable rate on tank-car loads of nitric acid from Newell, Pa, 
to Bonnie, Fla., determined. No. 31898, Allied Chemical & Dye Corporation 
v. Atlantic Coast Lime R. Co., .... I. C. C. » May 10, 1956, Div. 3. 


66.54 Rate on polychlor agricultural insecticides, in liquid or paste 
form, in carloads, from Austin, Tex., to Tracy and Oakland, Calif., found 
not shown to have been or to be unjust or unreasonable. No. 81601, Acock 
Laboratories, Ltd. v. Southern Pacific Co., et al., .... 1. C. C. , Mar, 23, 
1956, Div. 3. 


66.6 Industrial Manufactures 


66.61 Iron & Steel Articles 


66.61 Rate charged on shipments of steel pipe or tubing from Detroit, 
Michigan to Minneapolis, Minnesota, found inapplicable and applicable rate 
determined. Applicable charges found unjust and unreasonable in the past, 
but not for the future. MC-C-1748, Schaefer, Inc. v. Hennepin Transports 
em GN, 3 sss ee Oe , April 4, 1956, Div. 2. 


66.61 Rate charged on a shipment of straight steel tubing from 


Toledo, Ohio, to Minneapolis, Minn., found unjust and unreasonable. MO-( 
1716, Toledo Steel Tube Company v. Norwalk Truck Line, et al., 
, April 5, 1956, Div. 2. 


Rate charged on a truckload of sheet steel from Middletown, 
Ohio, to Minneapolis, Minn., found unjust and unreasonable. MC-C-172%, 
Schaefer, Inc. v. Wilson Motor Transit, et al., .... M. C. C. , April 5, 
1956, Div. 2. 


66.61 Rates charged on wrought steel pipe, in carloads, from Indiana 
Harbor, Ind., and Milwaukee, Wis., to Elkhart, Kans., found inapplicable. 
No. 81699, Colorado Interstate Gas Company v. Atchison, Topeka & Santa 
Fe Ry. Co., .... I. C. C. , April 9, 1956, Div. 2. 


66.61 Rate on a truckload shipment of steel sheets from Detroit, 
Mich. to Minneapolis, Minn., found unjust and unreasonable. MC-C-1736, 
Schaefer, Inc. v. Red Star Transit, Inc., et al., .... M. C. C. , April 17, 
1956, Div. 3. 


66.61 Rates on truckload shipments of rough castings from Warsay, 
Ind., to Minneapolis, Minn., found unjust and unreasonable. Reasonable 
rates determined. MC-C-1719, Northwestern Auto Parts Co. v. Security 
Cartage Co., Inc., et al., .... M. C. C. , May 2, 1956, Div. 2. 

66.61 Rates charged on truckload shipments of rough iron castings 
from South Haven, Mich., to Minneapolis, Minn., found unjust and unreason- 
able. Just and reasonable rates determined. MC-C-1758, Ritefit Manufac 
turing Corporation v. Holland Motor Express, Inc., et al., .... M.C.C. ..-» 
May 10, 1956, Div. 2. 


66.638 Wood Articles 


66.63 Upon reconsideration, finding in prior report, 294 I. C. C. 503, 
as to reasonableness for the future of rates on ammunition boxes, in car 
loads, from East Birmingham and Guin, Ala., to destinations in official terri 
tory, modified. No. 31425, Hightower Box & "Tank Company, Inc. v. 

Great Southern R. Co., et al., .... I. C. C. , March 9, 1956, Div. 3. 
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66.63 Rates on wooden ammunition shipping boxes, in carloads, from 
Fryeburg, Maine, and Oxford and Stoughton, Mass., to Kingsbury and Dillon, 
Ind., found not shown to have been or to be unjust or unreasonable. No 
31469, Chaffee Brothers Company v. Maine Central R. Co., . . 

March 23, 1956, Div. 3. 


66.64 Construction 


66.64 Rate on wooden water-cooling-tower material, in carloads, from 
Lima, Ohio, to Los Angeles, Calif., found to have been unjust and unreason- 
able. No. 31791, Fluor Corporation, Ltd. v. ee & North Western Rail- 
way Oe, .... LC. C, , April 5, 1956, Div. 


66.65 Paper & Products 


66.65 Rate charged on tissue paper, in packages, in carloads, from 
Wachusett, Mass., to South Milwaukee, Wis., found applicable and not shown 
to have been or to be unjust or unreasonable. No. 31814, Line ane 
Company v. Chicago & North Western Ry. Co., et al., .... I. C. 

March 13, 1956, Div. 3. 


66.68 Explosives & Munitions 


66.68 Rates on cartridges for small arms and steel air rifle shot, in 
carloads, from Anoka, Minn., to Quitman and Waycross, Ga., found applic- 
able. Applicable rates found unjust and unreasonable for the future, but 
not for the past. Reasonable rate basis prescribed. No. 31542, So 
Georgia Grocery Co. v. Atlantic Coast Line R. Co., et al., oo 
March 13, 1956, Div. 2. 


66.7 Machinery, Equipment, Implements & Appliances 
66.72 Industrial 


66.72 Rate charged on a carload shipment of an industrial tractor from 
Norpual, Ill., to Birmingham, Ala., found to have been applicable, but un- 
just and unreasonable. No. 315381, Tractor and Equipment Co., Inc. v. 
Alabama G. S. R. Co., et al., ; = C. Cc. , March 21, 1956, Div. 2. 


66.73 Construction 


66.73 Rate charged on shipments of electrical equipment, described as 
complete lighting systems, from Rochester, N. Y., to Chicago, Ill., found not 
shown to have been inapplicable or otherwise unlawful. MC-C-1708, Electric 
Equipment Co. v. Transamerican Freight Lines, Inc., . 

April 4, 1956, Div. 2. 


67. Commodity Rates 


67.0 Generally 
67.00 Generally 


67.00 Upon further consideration, bases of minimum reasonable com- 
modity rates and charges, with certain exceptions, of common carriers by 
motor vehicle, for the transportation of property in New England territory, 
Prescribed in previous report, .... M. C. C. , January 9, 1956, modified. 
MC-C-1864, New England Motor Rate Increases, 1955, M. C. C. 

March 19, 1956, Commission. 


67.09 Miscellaneous Commodities 


67.09 Less-than-truckload commodity rates maintained on various 
articles between points in New Jersey, Pennsylvania, Illinois, Indiana, Mis- 
souri, Ohio, Kentucky, Michigan and Wisconsin, found not shown to be un- 
just or unreasonable. MC-C-1455, Eastern Central Motor Carriers a 
tion, Inc. vy, — Motor Freight Lines, Inc., et al., .... M. C. 

May 8, 1956, Div. 2. 
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67.09 Proposed motor common carrier commodity rates on various 
commodities from Cincinnati, Ohio to Chicago, Ill., from Indianapolis, Ind,, 
to Cincinnati, and from Louisville, Ky., to Indianapolis, found not shown to 
be just and reasonable. I & S M-7108, Commodities to and from II1., Ind, 
Ky., Ohio, .... M.C.C. ...., March 15, 1956, Div. 3. 


67.09 Reduced commodity rates on bottle caps, casein, and tea, from 
eastern points to points in central territory, found not shown to be just and 
reasonable. I & S M-7031, Brake Lining—Bottle Caps—Casein—Tea, East 
to Central, .... M.C. C. ...., March 13, 1966, Div. 2. 


67.1 Products of Agriculture 
67.11 Grain & Products 


67.11 Finding in prior report, 289 I. C. C. 553, that the rates on grain 
and grain products, in carloads, from Oklahoma and Texas to points in 
Florida, Alabama, and Georgia, on shipments stopped in transit at New 
Orleans, La., are unreasonable and unduly prejudicial to the extent that they 
exceed rates on like traffic stopped in transit at Memphis, Tenn.; and that 
the rates from points that have rate-break combinations on Kansas City, Mo,, 
to destinations in the indicated States are unreasonable and unduly preju- 
dicial to the extent that the components east of New Orleans are higher, 
distances considered, than those east of Memphis on like traffic, affirmed, 
No. 30548, New Orleans Traffic & Transportation Bureau v. Aberdeen & 
Rockfish R. Co., et al., .... I. C. C. ...., March 5, 1956, Commission. 


67.14 Soybeans & Products 


67.14 Upon reconsideration, finding in original report, 292 I. C. ¢. 
557, that the application of interstate rates, instead of Iowa intrastate rates, 
on that part of the shipment of soybeans, from points in Iowa to a transit 
station in that State, representing the milling loss, is in violation of section 
6 (1) of the Act, affirmed. Finding in 297 I. C. C. 167, reversed. No. 31134, 
Iowa Milling Co. v. Cedar Rapids & Iowa City Railway Co., et al., .... 
I. C. C. ...., May 7, 1956, Commission. 


67.15 Fresh or Frozen Fruits & Berries 


67.15 Rates on imported bananas, in carloads, from Long Beach, Los 
Angeles Harbor, and San Francisco, Calif., to destinations in California and 
Arizona, found not shown to have been or to be unjust or unreasonable, or 
otherwise unlawful. No. 31576, Consolidated Produce Co., Ltd., et al. ¥. 
Southern Pacific Co., et al., .... 1. C. C. ...., April 20, 1956, Div. 2. 


67.15 Rates charged on two carloads of imported bananas from New 
Orleans, La., to Bushwick, N. Y., found not shown to have exceeded a maxi- 
mum reasonable level. No. 31768, H. C. Bohack Co., Inc. v. Long Island 
R. Co., etal. ....1.C.C. ...+, May 9, 1966, Div. 2. 


67.18 Dried Vegetables 


67.18 Rates charged on corn, dried beans and peas, transported in 
stated circumstances, from points in California, Idaho, Oregon, and Wash- 
ington, stopped in transit at Twin Falls, Idaho, and reforwarded to desti- 
nations in Florida, Indiana, Michigan, Missouri, New York, Tennessee and 
Wisconsin, found applicable and not shown to have been or to be unjust or 
unreasonable. No. 31689, Corneli Seed Co., et al. v. Atlantic Coast Line R. 
Co., tal, .... LC. C6. ...., Maveh 37, 1966, Div. 3. 


67.2 Animals & Rough Products 
67.25 Animal Scrap 


67.25 Rate on imported bones, in carloads, from Port of Palm Beach, 
Fla., to Detroit, Mich., found not shown to have been or to be unjust, Ul 
reasonable, or unduly prejudicial. No. 31682, American Agricultural Chem 
cal Co. v. Alabama G. S. R. Co., .... I. C. C. ...., May 9, 1956, Div. 3. 
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67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Motor common carrier rates on bituminous coal, in truckloads, 
from New Athens, Ill., and points within 4 miles thereof, to St. Louis, Mo., 
and points within the St. Louis commercial zone, found not shown to be 
unjust, unreasonable, or otherwise unlawful. MC-C-1534, Klipsch Hauling 
Co., et al. v. John A. Behnken, .... M. C. C. ...., March 15, 1956, Div. 2. 


67.31 Applicable rate on lignite screenings, in carloads, from Kincaid, 
N. Dak., to Plymouth, Mich., found not shown to have been unjust or un- 
reasonable. No. 31694, Truax-Traer Coal Co. v. Chicago, B. & Q. R. Co., 
etal, .... 1.C. C. ...., March 28, 1966, Div. 2. 


67.388 Sand, Stone & Gravel 


67.33 Rates on sand and gravel, in carloads, from La Grange, Mo., 
and Forest Lake, Kans., to Brookfield, Mo., found not shown to be unduly 
preferential or prejudicial, nor unjustly discriminatory against interstate 
commerce. No. 31831, Holliday Sand & Gravel Co. v. Chicago, B. & Q. R. 
ie cvin «Be GG. Me: cle c.55 OEE Oy SEUE, Els Be 


67.35 Sulphur 


67.35 Reduced rate on crude sulphur, in carloads, from Chicago, IIl., 
to Detroit, Mich., found just and reasonable. I & S 6864, Crude Sulphur— 
Chicago, Ill., to Detroit, Mich., .... I. C. C. ...., April 11, 1956, Div. 2. 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Reduced rates on carbon black from Eunice, Hobbs, Jal, John- 
son, Kornegay, and Witco, N. Mex., to Denver, Colo., found just and reason- 
able. I & S M-7455, Carbon Black—New Mexico to Denver, .... M. C. C. 
...-, April 3, 1956, Div. 3. 


67.54 Industrial Chemicals & Acids 


67.54 Rates charged on polychlor agricultural insecticides, in carloads, 
from Kinsler, S. C., to Nogales, Phoenix, and Yuma, Ariz., found inapplicable 
in certain instances, resulting in overcharges. Applicable rates found not 
shown to have been unjust or unreasonable. No. 31753, Carolina Chemicals, 
Inc. v. Southern Railway Co., March 14, 1956, Div. 3. 


67.54 Proposed rate on calcium carbide, in truckloads, from Keokuk, 
Iowa, to the Chicago, Ill. group, found not shown to be just and reasonable. 
1& S M-7269, Calcium Carbide—Keokuk, Iowa to Chicago, Ill. Group, ... . 
M.C.C. ...., March 15, 1956, Div. 3. 


67.54 Reduced truckload rates on dry titanium dioxide from Balti- 
more, Md., and points taking the same rates, and Edgemoor, Del., to Cleve- 
land, Ohio, and points taking the same rates, found not shown to be just 
and reasonable. I & S M-6883, Chemicals Between East and Central Terri- 
tory, .... M.C.C. ...., April 4,,1966, Div. 2. 


67.54 Reduced truckload rate on barium oxide from Willoughby, Ohio, 
to Philadelphia, Pa., and points taking the same rate, found just and reason- 
able. I & S M-6883, Chemicals Between East and Central Territory, .... 
M.C.C. ...., April 4, 1956, Div. 2. 


67.56 Rubber, Asbestos & Plastics 


67.56 Proposed reduced truckload rates on crude rubber from Balti- 
more, Md., to Detroit, Mich., Eau Claire, Wis., and Mishawaka, Ind., and 
from New York, N. Y., to Dayton and Findlay, Ohio, Detroit, Eau Claire, and 
Mishawaka, found not shown to be just and reasonable. I & S M-7235, 
ae & N. Y. City to Central Territory, .... M.C.C. ...., April 

’ » Div. 3. 
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67.56 Reduced volume rates on rubber from Baton Rouge, La., to 
Akron, Barberton, Findlay, and Garrettsville, Ohio, found lawful. I & 5 
M-7848, Rubber from Baton Rouge, La., to Ohio, .... M. C. C. ...., May 11, 
1956, Div. 3. 


67.57 Fertilizer 


67.57 Proposed reduced contract carrier minimum rates and charges 
on manufactured fertilizer from Etter, Tex., to points in Iowa, Kansas, 
Missouri, Nebraska and Oklahoma, found just and reasonable. I & S M.- 
6488, Fertilizer—Etter, Tex., to the West, .... M. C. C. ...., April 3, 1956, 
Div. 3. 

67.57 Reduced rates on phosphate rock, crude or ground, in carloads, 
from points in Florida to Shreveport, La., Nacogdoches, Tex., and Texarkana, 
Ark.-Tex., found lawful. I & S 6891, Phosphate Rock to Shreveport-Nacog. 
doches, .... I. C. C. ...., April 10, 1956, Div. 2. 

67.57 Rates on dried sheep manure, in carloads, from Kevin, Mont., 
to New Westminster, British Columbia, Canada, found to have been and to 
be unjust and unreasonable. Just and reasonable rate basis prescribed. 
No. 31650, Chas. H. Lilly Co. v. Great Northern Ry. Co., . I, C. C. 
April 30, 1956, Div. 2. 


67.58 Primary Metals 


67.58 Rates on iron and steel billets, in carloads, from various points 
in Official territory to Cordele, Ga., found inapplicable and unjust and un- 
reasonable in certain instances in the past, but not unlawful as alleged for 
the future. Applicable and just and reasonable rates determined. No, 
$1898, Harris Foundry & Machine Co. v. Atlantic Coast Line R. Co., 
1.¢6.C. ...., April 8, 1966, Div. 3. 


67.58 Proposed reduced truckload rate and minimum, as modified at 
the hearing, on pig lead from New York, N. Y., piers or wharves to Scranton, 
Pa., found just and reasonable. I & S M-6168, Pig Lead—New York Piers 
to Scranton, Pa., .... M. C. C. ...., April 16, 1956, Commission. 


67.6 Industrial Manufactures 


67.61 Iron & Steel Articles 


67.61 Provision for the application of combination rates in lieu of 
joint rates on iron or steel articles between certain points in central and 
western trunkline territories, found just and reasonable. I & S M-7104, 
Restrictions—Central & Western States, .... M. C. C. ...., April 9, 1956, 
Div. 2. 


67.61 Rates and charges on truckload shipments of rough iron 
castings from South Haven, Mich., to Minneapolis, Minn., found unjust and 
unreasonable. Just and reasonable rates determined. MO-O-1717, Ritefit 
Manufacturing Co. v. Holland Motor Express, Inc., et al., .... M. C. @ aen 
April 30, 1956, Div. 2. 


67.62 Non-Ferrous Metal Articles 


67.62 Proposed reduced motor common carrier commodity rate on 
aluminum foil or wrappers, with or without paper back, from Richmond, Va., 
to Chicago and McCook, IIl., found not shown to be just and reasonable. 
I & 8S M-6598, Aluminum Foil—Richmond, Va., to Dlinois, .... M. C. C. 

, April 19, 1956, Div. 2. 

67.62 Rates on brass, bronze, or copper rods, in truckloads, from Bay- 
way and Perth Amboy, N. J., and Hastings-on-Hudson, N. Y., to Warrel, 
Ohio, found not shown to be unlawful. MC-C-1817, Brass, Bronze, Copper 
Rods—N. J. & N. Y. to Warren, Ohio, .... M. C. C. ...., May 10, 1956, 
Div. 3. 

67.62 Reduced truckload rates on brass, bronze, copper, or cupro- 
nickel articles, minima 40,000 and 50,000 pounds, from Bayway, N. J., to 
Schenectady, N. Y., found just _ reasonable. I & S M-6826, Metal Articles 
—Bayway to Schenectady, coos A CL. C. ...., Apel 3B, LOSE, Dev. &. 
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&s8 67.64 Construction Material 
y ll 67.64 Reduced motor common carrier rates on roofing from Minneapo- 
; lis and St. Paul, Minn., to points in North Dakota, found not shown to be 
-" and reasonable. I & S M-7075, Roofing—Twin Cities to North Dakota, 
_ a C © ...-, AMEN 19, 1966, Dev. F. 
oe 67.65 Paper & Products 
~ M. 67.65 Proposed reduced truckload rate on mineral pulp from Kala- 
L956, mazoo, Mich., to Chillicothe, Ohio, found just and reasonable. I & S M-7369, 
Mineral Pulp—To Chillicothe, Ohio, ....M.C.C. ...., April 9, 1966, Div. 3. 
oads, 67.65 Reduced truckload rate on paperboard and pulpboard from 
kana, York, Pa., to Cleveland, Ohio, found not shown to be just and reasonable. 
acog- I & S M-6828, Various Commodities—Shirks Motor Express Corp., ; 
M.C.C. ...., April 30, 1956, Div. 3. 
font., 67.65 Reduced truckload rate on fiberboard boxes from Clinton, Iowa, 
nd to to Chicago, Ill., found just and reasonable. I & S M-7221, Fiberboard Boxes 
"ibed. —Clinton, Iowa, to Chicago, Ill., .... M.C.C..... , May 11, 1956, Div. 3. 
a 67.7 Machinery, aioe, Implements & Appliances 
67.72 Industrial 
oints 67.72 Proposed motor common carrier commodity rates on ice-making 
d un- machinery, from Tecumseh, Mich., to New York, N. Y., found not shown to 
vd. for be just and reasonable. I & S M-7088, Ice-Making Machinery—Michigan to 


No. New York, N. Y., .... M. C. C. ...., March 7, 1956, Div. 2. 
eee 67.73 Construction 


67.73 Rates charged on shipments billed as used contractors’ equip- 
led at ment, in carloads, from New Town (Sanish), N. Dak., to Kansas City, Mo., 


‘nton, found not shown to have been inapplicable. No. 31707, Massman Construc- 
Piers tion Co., et al. v. Minneapolis, St. Paul & Sault Ste. Marie R. Co., et al., .... 
1C.C. ...., April 12, 1956, Div. 2. 


67.76 Automotive Vehicles & Parts 
67.76 Reduced commodity rates on asbestos brake lining (non-flexible) 


eu of from Passaic, N. J., to points in central territory, found just and reasonable. 
1 and 1& S M-7031, Brake Lining—Bottle Caps—Casein—Tea, East to Central, 
7104, .M.C.C. ...., March 13, 1956, Div. 2. 
1956, 67.76 Reduced truckload rate on power transmissions from Indianapo- 
lis, Ind., to Detroit, Mich., found not shown to be just and reasonable. 1&8 
iron M-7054, Power Transmissions—Indianapolis to Detroit, .... M.C.C. ...., 
t and April 3, 1956, Div. 3. 
Ritefit 67.76 Proposed reduced rate on auto body panels, fiberboard, in car- 
ae loads, from Duluth, Minn., to Detroit, Mich., found lawful. I & S 6520, 
Fiberboard Auto Body Panels—Duluth to Detroit, .... I. C. C. ...., April 
16, 1956, Div. 3. 
te on 7.78 Other Transportation 
d, Va., 67.78 Rate charged on shipments of army tractor tank parts from 
nable. Houston, Tex., to Chrysler Detroit Tank Plant, near Center Line, Mich., found 
c. ¢. inapplicable. Applicable rate determined, and found not shown to be unjust 
cr unreasonable. MC-C-1730, Chrysler ‘Corporation v. Gulf Southwestern 
n Bay- Transportation Co., .... M. C. C. ...., April 30, 1956, Div. 2. 
r 
ane 67.8 Necessaries 


1956, 67.81 Manufactured Foods 
67.81 Reduced truckload rates on chocolate and cocoa syrup in mixed 





cupro- shipments, from Hershey, Pa., to certain points in Illinois, Indiana, Michigan, 
J., to and Ohio, found just and reasonable. I &S M-6823, Various Commodities 
rticles —Shirks Motor Express Corp., .... M. C. C. ...., April 30, 1956, Div. 3. 
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67.81 Proposed rates on sandwich spreads, minima 20,000 and 30,000 
pounds, from Carthage, Mo., to Dallas, Tex., Little Rock, Ark., and Okla- 
homa City and Tulsa, Okla., found just and reasonable. I & S M-7019, 
Sandwich Spread—Carthage, Mo., to Tex., Ark., & Okla., .... M.C.C....., 
April 4, 1956, Div. 2. 


67.81 Proposed truckload rates, minimum 28,000 pounds, on bread- 
making compounds from Peekskill, N. Y., to Baltimore, Md., and Washing- 
ton, D. C., found just and reasonable. I & S M-6836, Foodstuffs—New York 
to Baltimore and Washington, .... M. C. C. ...., April 12, 1956, Div. 3. 

67.81 Proposed truckload rates, minimum 23,000 pounds, on bread- 
making compounds from Peekskill, N. Y., to Baltimore, Md., and Washing- 
ton, D. C., found not shown to be just and reasonable. I & S M-6836, Food- 
stuffs—New York to Baltimore and Washington, .... M. C. C. ...., April 
12, 1956, Div. 3. 


67.81 Reduced truckload rate on candy, confectionery, and other arti- 
cles, from Chicago, Ill., to Fargo, N. Dak., found not shown to be just and 
reasonable. I & S M-7247, Candy—Chicago, Ill., to Fargo, N. Dak., .... 
M.C.C. ...., April 13, 1956, Div. 2. 


67.81 Proposed reduced motor common carrier joint commodity rates 
on candy or confectionery, from Hershey, Pa., to Charleston and Fairmont, 
W. Va., found not shown to be just and reasonable. I & S M-7098, Confec- 
tionery—Hershey to W. Va., .... M.C. C. ...., April 18, 1956, Div. 2. 


67.81 Reduced truckload rate on candy and confectionery from New 
York, N. Y., district to Memphis, Tenn., found just and reasonable. I &S§ 
M-7118, Various Commodities—N. Y. and Pa. to Tenn., .... M. C.C. ...., 
May 8, 1956, Div. 3. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced rate on butter and eggs in mixed trailer-loads 
of packinghouse products, on flat cars, from Minneapolis and St. Paul to 
Minot, found not shown to be just and reasonable. I & S 6509, Commodities 
—Between Minnesota and North Dakota, .... I. C. C. ...., April 3, 1956, 
Div. 3. 


67.83 Proposed rates on fresh meats from Dubuque, Iowa, to points 
in Connecticut, Massachusetts, New Jersey and New York found not shown 
to be just and reasonable. I & S M-7227, Fresh Meats—Dubuque, Iowa to 
Conn., Mass., N. J., N. Y.. .... M.C.C. ...., April 3, 1956. 


67.83 Rate charged on truckload shipments of fresh meat from Naco, 
Ariz., to Los Angeles, Calif., found unreasonable. Reasonable rate deter- 
mined. MOC-C-1747, International Packers Limited v. Western Truck Lines, 
Bae, ...+ Bee ©. ©. 2. 0 oy BEM B64, £966, DI. 2. 


67.84 Beverages 


67.84 Proposed reduced motor contract carrier rate on malt beverages 
from Newark, N. J., to Buffalo, N. Y., found not shown to be just and reason- 
able. I & S M-73938, Malt Beverages—Newark, N. J. to Buffalo, N. Y., .... 
M. C. C. ...., March 14, 1966, Div. 3. 


67.84 Proposed truckload rates on alcoholic liquors from Louisville, 
Ky., to specified points in New York State, found just and reasonable. I1&S 
M-6631, Alcoholic Liquors—Louisville, Ky., to New York State, .... M. C. C. 
...., April 20, 1956, Div. 2. 


67.86 Furniture & Furnishings 


67.86 Rate charged, or sought to be charged, on three carload ship- 
ments of redwood furniture, from Wingfoot, Calif., to Cleveland, Ohio, found 
applicable and not shown to have been unjust, unreasonable or otherwise 
unlawful. No. 31772, The Higbee Co. v. Chicago, R. I. & P. R. Co., ...- 
I.C. C. ...., March 9, 1956, Div. 2. 
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00 67.87 Household Fixtures, Appliances & Instruments 
la- 67.87 Rates on water heaters, in carloads, from Philadelphia, Pa., to 
19, points in official territory and the Twin Cities, found not shown to have been 
— or to be unjust or unreasonable. No. 31622, Pennsylvania Range Boiler Co. 
y. Delaware & Hudson R. Corp., et al., .. tO. OG. ss. ey ER S, 1966, 
= Div. 2. 
= 67.88 Proposed reduced rates on cleaning compounds and sodium 
3 ceiving sets from Batavia, N. Y., to Akron and Cleveland, Ohio, and points 
"ee taking the same rates found just and reasonable. I & S M-6830, Television 
noe Sets—Batavia, N. Y., to Akron and Cleveland, .... M. C. C. ...., April 9, 
ob 1956, Div. 2. 
pril 67.88 Cleansers 
67.87 Proposed reduced truckload minimum weight on television re- 
arti- hypochlorite solution when shipped in trailers on flat cars from Minneapolis 
and and St. Paul, Minn., to Minot and Williston, N. Dak., found just and reason- 
ro able. I & S 6509, Commodities—Betweeen Minnesota and North Dakota, 
ia. om Oo. CG ...., Apel 8, 1966, Dev. 8. 
‘ates ° 
ont, 67.9 Miscellaneous Manufactures 
nfec- 
67.92 Leather & Rubber 
New 67.92 Proposed reduced truckload rate on rubber accelerators or soft- 
&S$ eners from Wyandotte, Mich., to Louisville, Ky., and points taking the same 
pene rate, found not shown to be just and reasonable. I & S M-6815, Rubber 
Accelerators—W yandotte, Mich., to Louisville, .... M. C. C. ...., April 3, 
1956, Div. 3. 
loads 67.95 Textiles 
ul to 67.95 Upon further hearing, rate charged on jute shoddy lining with- 
dities out backing, in straight carloads or in mixed carloads with jute shoddy 
1956, lining with backing, from Franklin, Mass., to Pontiac, Mich., found unjust 
and unreasonable prior to June 1, 1955, but not shown to have been or to be 
ints unjust or unreasonable on and since that date, or for the future. Reason- 
jhown able rate determined. Findings in 293 I. C. C. 773, modified. No. 31428, 
wa to Clark-Cutler-McDermott Co. v. New York, N. H. & H. R. Co., et al., .... 
LC. C. ...., April 2, 1956, Commission. 
Naco, 67.95 Rate charged on less-than-truckload shipments of carpeting, in 
— rolls, wrapped in burlap, from Buffalo, N. Y., to Los Angeles, Calif., found 
Lines, not shown to have been unjust, unreasonable, or unduly prejudicial. MOC-C- 
1752, National Automotive Fibres, Inc. v. Denver-Chicago Trucking Co., Inc., 
‘eve mm C. C, ...., May 16, 1966, Div. 3. 
erages 67.95 Reduced truckload rate on rayon or nylon tire fabric from 
eason- Scottsville, Va., to Chicopee Falls, Mass., found just and reasonable. I &S 
_ oan M-7021, Tire Fabrics—Scottsville to Chicopee Falls, Mass., .... M. C. C. 
-.+., April 13, 1956, Div. 3. 
isville, 67.95 Reduced motor common carrier rates on unfinished cotton fac- 
1&5 tory products from New York, N. Y., district to Asheville, N. C., found 
[. C. C. just and reasonable. I & S M-7150, Cotton Factory Products—New York 
to Asheville, .... M. C. C. ...., April 9, 1956, Div. 3. 
67.95 Proposed commodity rates, as modified at the hearing, on wool 
1 ship- cloth, with or without other fibers, in the original piece, in truckloads and 
found less than truckloads, from Boston and Worcester, Mass., and Harrisville, 
‘ Providence, and Uxbridge, R. I., to Philadelphia, Pa., found just and reason- 


able. I & S M-7630, Wool Cloth—New England to Philadelphia, Pa., . 
M.C.C. ...., April 19, 1956, Div. 3. 
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67.96 Decorations, Ornaments, Toys 


67.96 Rate charged on a shipment of dolls from Trenton, N. J., to 
Chicago, Ill., found applicable. Applicable rate found unjust and unreasgop- 
able. Reasonable rate determined. MC-C-1791, Horsman Dolls, Inc. v. Riss 
and Company, Inc., .... M. C. C. ...., April 13, 1956, Div. 3. 


67.96 Proposed exceptions ratings of National Carloading Corporation 
on games or toys for application within official territory found just and 
reasonable. Schedules of other respondents found not shown to be just and 
reasonable. I & S 6497, Freight Forwarder Traffic in Official Territory, ..,. 
I.C. C. ...., May 9, 1956, Div. 8. 


67.97 Tobacco & Products 


67.97 Reduced less-than-truckload rates on cigars from Jacksonville, 
Quincy, and Tampa, Fla., and Waycross, Ga., to points in Middle Atlantic 
and New England territories, found not shown to be just and reasonable, 
I & S M-7028, Cigars—Small Shipments—Fla. and Ga. to East, .... M. C. C, 
...-, April 11, 1956, Div. 3. 


67.99 All Other 


67.99 Proposed less-than-truckload proportional rates and minimum 
charges on cards or tickets from New Cumberland, Pa., to certain other 
points in Pennsylvania, found not shown to be just and reasonable. I1&§ 
M-6838, Proportional Rates on Cards from Harrisburg, Pa., .... M. C. C. 
...., April 26, 1956, Div. 2. 


67.99 Rates on envelopes, in carloads, from West Carrollton, Ohio, to 
Birmingham, Ala., New Orleans, La., Dallas, Tex., and Tulsa, Okla., found 
not shown to have been unjust, unreasonable, or otherwise unlawful. No, 
831611, American Envelope Co. v. Atlanta & West Point R. Co., et al., .... 
1.6: Cc. ...., Apel 18, 1966, Div. 3. 


68. General Increases or Reductions 
68.0 Generally 


68.02 Reasonableness of 


68.02 Since the final hearing in Ex Parte No. 175, the railroads have 
been subjected, on an annual basis, to increases in wages, taxes, and prices 
of material and supplies, aggregating over $500,000,000, and giving con- 
sideration to possible absorptions from increased efficiency and freight 
volume and to the costs of passenger train service, it is clear that the rail- 
roads are in need of additional revenue from their freight service. Ex Parte 
196, Increased Freight Rates, 1956, .... I. C. C. ...., May 7, 1956, Com- 
mission. 


68.02 Specific rate questions cannot be resolved in a general increase 
proceeding. Ex Parte 196, Increased Freight Rates, 1956, .... I. C. C....., 
May 7, 1956, Commission. 


68.03 Application of 


68.03 The manner of application of the general increases to the im- 
port rates, which have been increased to the full extent authorized, has not 
been shown to constitute an unreasonable practice nor is the maintenance 
of such rates demonstrated to be unjust and unreasonable because the as 
sailed import rates were and are not composed of line-haul or transporta- 
tion factors and non-transportation factors of wharfage, tollage, car slatting 
and carloading as contended, but are simply rates maintained with secondary 
regard to the amounts absorbed or allowed. No. 31576, Consolidated Pro- 
duce Co., Ltd. v. Southern Pacific Co., .... I. C. C. ...., April 20, 1956, 
Div. 2. 
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68.03 Requiring the carriers to eliminate the amounts which they 
assume for compression from the rates on cotton before applying the 
increases would not be practicable or reasonable for general application. 
A much more practical and reasonable solution would be to fix a maximum 
increase on cotton which would accord the same treatment to all cotton, in 
pales, in carloads. Ex Parte 196, Increased Freight Rates, 1956, .... I. C. 
C., ..--, May 7, 1956, Commission. 


68.1 Rail 
68.10 Generally 


68.10 By order of March 2, 1956, the Commission found unjust and 
gnreasonable and ordered canceled a proposed increase of 7 percent in freight 
rates and charges of railroads generally in the United States, and further 
found that a general increase of 6 percent with certain exceptions, would 
be just and reasonable for the future. Ex Parte 196, Increased Freight 
Rates, .... I. C. C. ...., May 7, 1956, Commission. 


68.3 Water Carrier 
68.30 Generally 


68.30 By order of March 2, 1956, the Commission found unjust and 
unreasonable and ordered canceled a proposed increase of 7 percent in 
freight rates and charges of certain water carriers, and further found that 
a general increase of 6 percent with certain exceptions, would be just and 
reasonable for the future. Ex Parte 196, Increased Freight Rates, 1956, 
wee LO. C. ...., May 7, 1956, Commission. 


68.4 Forwarder 
68.40 Generally 


68.40 By order of March 2, 1956, the Commission found unjust and 
unreasonable and ordered canceled a proposed increase of 7 percent in 
freight rates and charges of freight forwarders, and further found that a 
general increase of 6 percent with certain exceptions, would be just and 
reasonable for the future, Ex Parte 196, Increased Freight Rates, 1956, 
wee LC. C. ...., May 7, 1956, Commission. 


69. Passenger Service Charges 


69.0 Generally 
69.01 HEssentiality of 


69.01 The passenger carrying deficit is in a sense a part of the over- 
head burden to which the freight service must make some contribution. 
However, the passenger-carrying business may not be excused from con- 
tributing the greatest possible earnings consonant with adequate service 
and reasonable charges and every legitimate effort must be exerted to place 
this branch of operations on a more nearly compensatory basis. 284 I. C. C. 
129, 133. Ex Parte 202, Increased Fares, Eastern and Western Railroads, 
1956, .... I. OC. C. ...., April 30, 1956, Commission. 


69.1 Rail Basic Fares 
69.11 General Increases 


69.11 Respondents’ proposed increased passenger fares (5 percent) 
and excess baggage charges found necessary and just and reasonable for 
interstate application and for intrastate application within Arkansas, Iowa, 
Michigan, Minnesota, Montana, Nebraska, North Dakota and Texas. Ex 
Parte 202, Increased Fares, Eastern and Western Railroads, 1956, 
LC.C. ...., April 30, 1956, Commission. 
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7. EQUALITY OF CHARGES 
70. Generally 
70.0 Administrative Policy 


70.05 General Increases 


70.05 The preservation of a competitive relation between southern 
lumber and west coast lumber is substantially accomplished by means of 
a holddown, or maximum increase, of 6 cents per 100 pounds and continuance 
of this competitive relation by means of a maximum increase is just and 
reasonable. Ex Parte 196, Increased Freight Rates, 1956, ce & Gi 
May 7, 1956, Commission. 


70.05 The carriers are directed to apply the authorized increases op 
grain, grain products, grain by-products, and articles taking the same rates, 
to each one-factor rate, including proportional and reshipping rates, also 
to each factor of a multiple factor through rate. If disruptions occur, the 
carriers should readjust the resulting rates to restore rate relations and 
market, gateway, and port equalizations, and to adhere to effective rate- 
break principles. Ex Parte 196, Increased Freight Rates, 1956, .... I. C. ¢, 
‘ , May 7, 1956, Commission. 


70.8 Competition as justification 
70.83 Unregulated 


70.83 Reduced rates found essential if the railroads in the western 
district are to recapture traffic lost to itinerant merchant motor truck 
operators or even hold present tonnage. Order entered in 205 I. C. C. 301 
and 215 I. C. C. 83, vacated and set aside to permit respondents to meet 
the competition. No. 17000, Rate Structure Investigation, Part 7, Grain and 
Grain Products within the Western District and for Export, .... I. C. C. 

, March 5, 1956, Commission. 


71. Intermediate Charges 


71.1 Competition of Direct Route 
71.12 Circuity 


71.12 Fourth-section relief granted over three indirect routes where 
the circuity over the direct routes, which exceed 1,000 miles, exceeds the 
customary maximum of 33-1/3 percent, being 37, 43.14 and 47.3 percent, 
respectively. I & S 6891, Phosphate Rock to Shreveport—Nacogdoches, 
apg, 12, 3 , April 10, 1956, Div. 2. 


71.2 Rail-Water Competition 


71.20 Generally 


71.20 Establishment and maintenance of proposed reduced all-rail 
rates, while continuing to maintain higher rates now applicable at interme 
diate destinations over all available routes, excepting certain intermediate 
destinations also affected by the rail-water-rail route competition, approved. 
I & S 6391, Phosphate Rock to Shreveport—Nacogdoches, .... I. C. C. ...+ 
April 10, 1956, Div. 2. 


73. Special Service Charges 


73.1 Terminal Services 
73.14 Plant Switching 
73.14 Switching charges and practices of defendant with respect to 
carload traffic to and from complainant’s warehouse at Muscogee Junctiot, 
Ga., found not shown to be unjust, unreasonable or otherwise unlawful. 
In order to protect its long haul to which defendant is entitled under the 
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short-haul provisions of section 15 (4) of the Act, a charge of $4.27 is 
applicable on non-competitive traffic. Competitive traffic is handled at local 
class rates and has amounted to over $100 per car. No. 31665, United 
States Security Warehouse v. Central of Georgia Ry. Co., .... I. C.C. ...., 
May 1, 1956, Div. 2. 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 The volume of movement to the destinations alleged to be unduly 
preferred is not shown and there is no evidence of injury to the complainant 
by reason of the rate disparity complained of. Nor is there any indication 
as to the extent that competition is encountered with gypsum which is 
accorded a lower rate than the assailed rates on dried sheep manure. No. 
31650, Ohas. H. Lilly Co. v. Great Northern Ry. Co., .... I. C. C. 
April 30, 1956, Div. 2. 


74.1 Competition Between the Preferred & the Prejudiced 
74.10 Generally 


74.10 <A rate disparity is not in itself a sufficient support for a finding 
of undue prejudice or preference. No. 31682, American Agricultural Chemi- 
cal Co. v. Alabama Great Southern R. Co., .... I. C. C. ...., May 9, 1956, 
Div. 3. 


74.10 There is no showing of competition between the complainant 
and the shippers of rugs at the lower rate. Moreover, the rate on rugs was 
subject to a declared valuation, whereas the assailed rate on the raw 
material, carpeting, packed and shipped in the same manner as the finished 
product rugs, was not so restricted. MO-OC-1752, National Automotive Fibres, 
Inc. v. Denver-Chicago Trucking Co., .... M. C. C. ...., May 10, 1956, 
Div. 2. 


*? 


74.3 Injury to Complainant 


74.30 Generally 


74.30 There is no evidence of loss of business or inability to compete, 
and mere comparisons of rates do not establish the existence of undue 
prejudice or preference. No. 31398, Harris Foundry & Machine Co. v. 
Atlantic Coast Line R. Co., .... 1. C. C. ...., April 3, 1956, Div. 3. 


75. Intrastate Rates 


75.0 Generally 
75.03 Similar Conditions 


75.03 To establish the alleged violations of sections 3 and 13 of the 
Act, it must be shown that the assailed intrastate rates apply under sub- 
stantially similar circumstances and conditions. One is a group rate with 
interchange in a large congested metropolitan area as contrasted with the 
single-line haul in connection with the other rate. This difference in trans- 
portation conditions justifies different rate treatment and the difference is 
no greater than warranted by those conditions. No. 318381, Holliday Sand 


— Co. v. Chicago, B. & Q. R. Co., .... I. C. C. ...., April 3, 1956, 
v. 3. 


75.03 The conditions incident to the intrastate transportation of freight 
in Arizona are not more favorable than those incident to the interstate 
transportation of freight between points in Arizona, and between Arizona, 
and points in the adjoining States. No. 31687, Arizona Intrastate Freight 
Rates and Charges, .... I. C. C. ...., March 19, 1956, Commission. 
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75.04 Exhaustion of State Remedy 

75.04 Respondent has made two or more bona fide efforts to justity 
the increased charges before the Montana Commission. Under the circum. 
stances, it is not necessary or proper to require another presentation of 
respondent’s request to that Commission. See 289 I. C. C. 767, 769, No, 
31585, Montana Intrastate Express Rates and Charges, .... I. C. 
March 5, 1956, Commission. 


75.06 Separation of Revenues & Expenses 

75.06 The essential findings do not require an “impracticable ex- 
actness’”’ in the projections of costs and revenues. 292 U. “" i, 8. “te 
31585, Montana Intrastate Express Rates and Charges, .... I. C. C. ...., 
March 5, 1956, Commission. 


SECTION 13 (3) ORDERS 


75.07 Passenger Service 

75.07 Respondents’ proposed increased passenger fares (5 percent) 
and excess baggage charges found necessary and just and reasonable for 
intrastate application within Arkansas, Iowa, Michigan, Minnesota, Montana, 
Nebraska, North Dakota, and Texas. Ex Parte 202, Increased Fares, Eastern 
and Western Railroads, 1956, .... I. C. C. , April 30, 1956, Commission. 


75.08 Express Rates & Charges 

75.08 Rates and charges of Railway Express Agency, Inc., for the 
intrastate transportation of property by express in the State of Montana, 
found to cause unjust discrimination against interstate commerce. Basis 
for non-discriminatory rates and charges prescribed. No. 31585, Montana 
Intrastate Express Rates and Charges, .... I. C. C. , March 5, 1956, 
Commission. 


75.09 Freight Rates & Charges—Generally 

75.09 The evidence does not establish that the present Arizona intra- 
state class rates are below the interstate level of rates, or that the intrastate 
traffic is not contributing its fair share of the revenue required, or that 
such rates cause undue or unreasonable advantage, preference, or prejudice, 
or cause undue, unreasonable, or unjust discrimination against interstate 
commerce. No. 81687, Arizona Intrastate Freight Rates and Charges, .... 
3 , March 19, 1956, Commission. 


75.1 Products of Agriculture 
75.13 Cottonseed & Products 
75.13 Arizona intrastate rates on cottonseed meal and cottonseed cake 
found not shown to cause undue or unreasonable advantage, preference, or 
prejudice, nor unjust discrimination against interstate or foreign commerce. 
No. 31687, Arizona Intrastate Freight Rates and Charges, .... I. C. C. 
, March 19, 1956, Commission. 


75.2 Animals & Rough Products 


75.22 Kine 


75.22 Arizona intrastate rates on livestock found not shown to cause 
undue or unreasonable advantage, preference, or prejudice, nor unjust dis- 
crimination against interstate or foreign commerce. The evidence is con- 
vincing that the increases sought in the intrastate rates would result in 
loss rather than an increase in the respondent’s revenues. No. 31687, 
Arizona Intrastate Freight Rates and Charges, .... I. C. C. ...., March 
19, 1956, Commission. 
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75.3 Rough Products of Mines 
15.81 Coal & Coke 


75.31 Ohio intrastate rates on bituminous coal, in carloads, to Cleve- 
jand, Lorain, Avon Lake, and Willoughby, Ohio, and intermediate points, 
shown to cause unjust discrimination against interstate commerce and 
undue preference of an advantage to persons and localities in intrastate 
commerce, and undue prejudice and disadvantage to persons and localities 
in interstate commerce. No. 25566, Intrastate Rates on Bituminous Coal 
Within Ohio, .... I. C. C. ...., March 5, 1956, Commission. 


75.82 Earth & Ores 


75.82 Arizona intrastate rates on ores and concentrates, volcanic 
cinders, and manganese ore found not shown to cause undue or unreasonable 
advantage, preference, or prejudice, nor unjust discrimination against 
interstate or foreign commerce. No. 31687, Arizona Intrastate Freight Rates 
and Charges, .... I. C. C. ...., March 19, 1956, Commission. 


75.383 Sand, Stone & Gravel 


75.383 Arizona intrastate rates on lime rock found not shown to cause 
undue or unreasonable advantage, preference, or prejudice, nor unjust dis- 
crimination against interstate or foreign commerce. No. 31687, Arizona 
Intrastate Freight Rates and Charges, .... I. C. C. ...., March 19, 1956, 
Commission. 

















75.5 Semi-Processed Material 
75.54 Industrial Chemicals & Acids 


75.54 Arizona intrastate rates and charges on sulphuric acid found 
to cause unjust discrimination against interstate commerce. Basis for the 
removal thereof prescribed. No. 31687, Arizona Intrastate Freight Rates 
and Charges, .... I. C. C. ...., March 19, 1956, Commission. 


75.6 Industrial Manufactures 
75.64 Construction Material 


75.64 Arizona intrastate rates and charges on cement found to cause 
unjust discrimination against interstate commerce. Basis for the removal 
thereof prescribed. No. 81687, Arizona Intrastate Freight Rates and 
Charges, .... I. C. C. ...., March 19, 1956, Commission. 


75.67 Paints, Abrasives & Preservatives 


75.67 Arizona intrastate rates and charges on pumice aggregate found 
to cause unjust discrimination against interstate commerce. Basis for 
the removal thereof prescribed. No. 31687, Arizona Intrastate Freight 
Rates and Charges, .... I. C. C. ...., March 19, 1956, Commission. 


75.68 Explosives & Munitions 


75.68 Arizona intrastate rates on high explosives found not shown 
to cause undue or unreasonable advantage, preference, or prejudice, nor 
ujust discrimination against interstate or foreign commerce. No. 31687, 
Arizona Intrastate Freight Rates and Charges, .... I. C. C. ...., March 19, 
1956, Commission. 






































8. UNIFICATIONS 
80. Generally 
80.0 Jurisdiction 











$0.01 Generally 


80.01 The provisions of section 5 (11) of the Act will relieve the 
applicants of all restraints, limitations and prohibitions of State law, insofar 
a May be necessary to enable them to carry into effect the transactions in 
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accordance with the terms and conditions imposed. See 333 U. S. 118 and 
334 U. S. 182. F. D. 19111, Philadelphia, B. & W. R. Co., et al., Merger, 
etc., May 21, 1956, Div. 4. 


80.03 Entire Transaction 


80.03 Although the terminal and warehouse company, vendor of 
property embraced in the transaction, is not a carrier, the interrelated 
nature of this transaction makes it subject to Commission jurisdiction, 
Compare 58 M. C. C. 703 and 50 M. C. C. 791. MO-F-5891, Hall’s Motor 
Transit Co.,—Control and Merger—New York Motor Express Co., Apri] 
13, 1956, Div. 4. 


80.04 Number of Vehicles 


80.04 The evidence fails to support a finding that the transferee 
and another carrier were controlled or managed in a common interest either 
prior to or at the time of the instant transfer; hence the vehicles owned, 
leased, controlled, or operated by that other carrier were not properly to 
be included in the total at the time of the order approving the transfer, to 
determine whether it was within the exemption of section 5 (10) of the 
Act. The transfer was clearly within the exemption because transferee 
and transferor admittedly owned, leased, controlled and operated legs 
than 20 motor vehicles. MC-FC-56465, Dawne Transportation Co., Inc, 
Transferee, and James J. Keating, Jr., Transferor, April 19, 1956, Div. 1. 


80.06 Contractual Rights & Obligations 


80.06 The Commission is not constituted a court of equity to decide 
disputes between the parties to the contract of purchase, and must leave the 
parties to their remedy in a civil court. MO-F-5576, Gulf Southwestern 
Transportation Co.—Purchase—Wilson Truck Co., April 2, 1956, Div. 4. 


80.06 As to the contention that the contract is a nullity because of a 
deficiency in the number of directors of vendor at the time of execution, 
it may not be assumed that a grant would be futile. The authority would be 
permissive only, which the parties may or may not exercise. Compare 39 
M. C. C. 747; 57 M. C. C. 199; and 59 M. C. C. 481. MO-F-5781, Thurston 
Motor Lines, Inc.—Purchase—B & S Motor Lines, Inc., April 20, 1956, 
Div. 4. 


80.1 Administrative Policies 


80.13 Corporate Simplification 


80.13 The merger is in line with the Commission policy to encourage 
corporation simplification. F. D. 19111, Philadelphia, B. & W. R. Co., et al., 
Merger, etc., March 21, 1956, Div. 4. 


80.2 Requisite Proof 
80.20 Generally 


80.20 In any section 5 proceeding, the burden is upon applicant to 
show that the transaction would be ‘consistent with the public interest.” 
57 M. C. C. 745, 758. In determining whether the evidence meets this test, 
a composite of matters must be considered, including the effect on existing 
carriers, the adequacy of existing transportation service, the traffic needs 
in the area involved as reflected by the evidence presented, the extent of 
operations conducted by the seller under the rights to be transferred, includ- 
ing equipment operated, frequency of service, points served, and commodities 
transported, the type of service which would result under the unified rights, 
and operations performed by purchaser through a temporary lease of the 
rights sought to be transferred. MO-F-5799, Palmer Lines, Inc.—Purchase 
—George F. Pease, Inc., April 26, 1956, Div. 4. 
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80.3 Dual Authority 


380.30 Generally 


8.30 The Commission has generally refused to permit a carrier to 
hold dual rights or to sell one of the rights and hold the other. MO-F-5576, 
Gulf Southwestern Transportation Co.—Purchase—Wilson Truck Co., April 
2, 1956, Div. 4. 

80.30 The bringing of the two carriers under common control would 
not materially change the existing dual-operating situation or afford oppor- 
tunities for discriminatory practices by reason of the common control of the 
dual operations. They may not operate between any two common points 
and one may transport only commodities related to the manufacture and 
transportation of cloth. Approved. MC-F-5749, C. G. Chilberg and Clifford 
J. 0. Nelson—Control—R. A. Byrnes, Inc., May 15, 1956, Div. 4. 


80.5 Effect of Order 


$0.52 Rights to Carry Baggage & Express 

80.52 The transportation of mail, express, and baggage is a service 
usually conducted by motor common carriers of passengers and findings 
will authorize the inclusion of these rights among those unified if the merger 
is effected. MC-F-5714, The Greyhound Corp.—Control and Merger—Maine 
Central Transportation Co., April 5, 1956, Div. 4. 


80.6 Pooling 
80.68 Motor Truck Lines 


80.63 Proposed revision of revenue distributions, in connection with 
pooling of traffic, service, and gross or net earnings with respect to trans- 
portation of household goods by certain motor common carriers authorized 
in the prior report, 65 M. C. C. 257, approved and authorized. MC-F-4901, 
United Van Lines, Inc.—Pooling, .... M. C. C. ...., May 11, 1956, Div. 4, 
Supplemental Report. 


81. Control of Two or More Carriers 


81.0 Generally 
81.00 Jurisdiction 


81.00 Ordinarily the Commission would have no jurisdiction, under 
the provisions of section 5 (2) of the Act, of a transaction involving the 
purchase by a noncarrier of the operating rights and properties of a common 
carrier by water. Such a transaction would fall within the purview of section 
312. However, where the purchase by the noncarrier vendee of a carrier 
is an integral part of a general plan, the ultimate result being the acquisition 
by a carrier of control of another carrier through stock ownership, then the 
purchase is subject to the Commission’s jurisdiction. F. D. No. 19246, 
Blaske, Inc., et al., Purchase, etc., April 27, 1956, Div. 4. 


81.1 Facts Constituting Control 
81.10 Generally 


81.10 The status of the parties as of the date of actual consummation 
of control is controlling in determining whether the provisions of section 
9 are applicable. 57 M. C. C. 690, 703. MC-FC-58319, Michael M. Davis— 
Purchase—L. A. Lambrecht, .... M.C. C. ...., April 27, 1956, Div. 1. 


81.15 Other Business Relation 
81.15 The fact that vendee is soliciting traffic for vendor is not con- 
clusive evidence of control, since this was done even before the contract 


of purchase was negotiated. MOC-F-5576, Gulf Southwestern Transportation 
Co..—Purchase—Wilson Truck Co., April 2, 1956, Div. 4. 
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81.17 Social Relation 


81.17 Assistance and provision of office space by lessor of equipment 
during organization period of lessee respondent not found to be an effectua- 
tion of control or management by the former, also a carrier, over the latter 
in violation of section 5 (4) of the Act, but rather an accommodation based 
upon personal friendship. Proceeding discontinued. MC-F-5986, National 
Cartage Co.—Investigation of Control—Roy Cartage Co., April 10, 1956, 
Div. 4. 


81.3 Competitive Operations 


81.31 Dual 


81.31 It does not appear that the control by American of the vendee 
will prevent or reduce water-carrier competition between those carriers, 
notwithstanding the duplication of operating rights. See 265 I. C. C. 317, 
320. Both carriers propose to continue to operate in full vigor in an endeavor 
to accommodate the shipping public with more efficient and expeditious 
service. More efficient utilization of equipment is also anticipated. Vessels 
impeded by icing conditions in the winter can be transferred to the con- 
trolling carrier’s southern operations. Approved. F. D. 19246, Blaske, 
Inc., et al., Purchase, etc., April 27, 1956, Div. 4. 


81.86 Offsetting Considerations 


81.36 The Commission has encouraged acquisition of control of 
terminal switching companies by carriers which competed with them for 
traffic in congested areas where terminal facilities were at a premium. 275 
I. C. Cc. 289. F. D. 18752, Illinois-Missouri Terminal Ry. Co. et al.,— 
Purchase, etc., April 2, 1956, Commission. 


81.36 The national transportation system may be strengthened by 
the elimination of duplicate facilities and other economies. No single carrier 
will be in a position to benefit inordinately from reduced competition. 
Competition between applicants and the terminal should not bar approval 
of the transaction. 321 U. S. 67. F. D. 18752, Ilinois-Missouri Terminal 
Ry. Co.—Purchase, etc., April 2, 1956, Commission. 


81.9 Divestiture 
81.91 Voluntary 


81.91 Control or management of one carrier in a common interest 
with another carrier found to have been effectuated in violation of the 
provisions of section 5 (4) of the Act, but to have been terminated. MO-F- 
5908, Investigation of Control—DeHart Motor Lines, Inc., and Coastal 
Truckways, Inc. (Embraced in MC-F-5165), May 7, 1956, Div. 4. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.13 Provisions for Financing 


82.18 The acquiring carrier’s balance sheet, giving effect to the 
transaction shows cash, materials and supplies and physical property 
aggregating $328,310, equipment and other long term obligations $228,048, 
and capital stock $183,400. The excess of capital stock is $83,138. Under 
the unification with anticipated economies and expanded operations, there 
should be no difficulty in financing the transaction. MC-F-5429, Rocky 
Mountain Service, Inc.—Lease—Las Vegas Needles Phoenix Truck Line, 
Pe, 260s BOO Gc. sy Re 4 2006, tee. <. 


82.14 Financial Resources 

82.14 The amount of vendee’s assets properly capitalizable, together 
with the capitalizable assets to be acquired through issuance of the securities 
as proposed, would exceed the aggregate face value of its capitalization by 
more than $350,000, so that if necessary additional financing could be 
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undertaken. Under the circumstances, the indebtedness incurred as a 
result of the transaction would not affect its financial stability to such an 
extent as would warrant denial of the applications nor would the resulting 
fixed charges be contrary to the public interest. MCO-F-5891, Hall’s Motor 










































































































d Transit Co.—Control and Merger—York Motor Express Co., April 13, 1956, 
al Div. 4. 
6, 82.3 Consideration 

82.30 Generally 

82.830 Vendee’s estimated increased earnings would permit it to pay 

for vendor’s operating authority in approximately three years, an indica- 
ee tion that the purchase price is not unreasonable. MO-F-5781, Thurston 
rs, Motor Lines, Inc.—Purchase—B & S Motor Lines, Inc., April 20, 1956, 
7, Div. 4. 
ror 82.30 No fixed formula is applied in determining whether a proposed 
Us purchase price is reasonable, some of the elements considered being the 
els resulting fixed charges, the manner of payment, the development costs and 
on- earning record of the vendor, the effect on the vendee’s ability to continue 
ke, affording a transportation service, the value of the properties in relation 
to the applicant’s present operations, the method in which the property will 
be utilized and the benefits to be derived therefrom by the carrier and the 
public. 59 M. C. C. 601. MC-F-5781, Thurston Motor Lines, Inc.—Purchase 
= —B & S Motor Lines, Inc., April 20, 1956, Div. 4. 
275 82.83 Intangibles 
— 82.33 The book value of the stock was $38,110. The total cost of 
$171,110 would have exceeded the book value, exclusive of intangibles, by 
| by $133,188. Under the unified rights, economies of $22,970 annually and an 
rier increase in net income before income taxes of approximately $31,700 are 
Hon. estimated. The purchase price may properly be approved. MC-F-5429, 
‘oval Rocky Mountain Service, Inc.—Lease—Las Vegas Needles Phoenix Truck 
1inal Line, Inc., .... M. C. C. ...., April 4, 1956, Div. 4. 

82.33 For assets having a book value of $1,458,526, excluding in- 
tangibles, Transit would pay $2,000,000 or $541,474 in excess of book 
value of the assets to be acquired. However, in view of the earnings of 
the carrier to be merged, the savings to be effected through unification, 

erest the potential to be realized by the surviving carrier, and the benefits to 

, the the public, the total purchase price may properly be found to be consistent 

10-F- with the public interest. 59 M. C. C. 601. MC-F-5891, Hall’s Motor 

vastal Transit Co.—Control and Merger—York Motor Express Co., April 13, 1956, 
Div. 4. 

82.33 In view of the substantial amount in vendee’s sole-proprietor- 
ship capital account, no undue hardship would appear to ensue were he 
required to write off immediately the amount assigned to his ‘Other 
Intangible Property” account as a result of the transaction, and the findings 
are conditioned accordingly. MC-F-5929, William O’Donell, Jr.—Purchase 

o the —Zamorski Cartage Co., April 23, 1956, Commission. 

way 82.38 Minority Holders 

ae 82.38 Taking into consideration the premium proposed over past- 

there prevailing market prices, the terms proposed for purchase of the minority 
‘Rocky stock are just and reasonable. F. D. 19111, Philadelphia, B. & W. R. Co., 
“Line, et al., Merger, etc., March 21, 1956, Div. 4. 

82.4 Resulting Operation 
“~ 82.40 Generally 

aia 82.40 The advantages of greater economy and efficiency outweigh 
tion bY Possible adverse effects, including the elimination of bus competition north 





of Portland, Me., where the evidence is convincing that traffic is insufficient 
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to support two vigorous operators. MO-F-5714, The Greyhound Corp— 
Control and Merger—Maine Central Transportation Co., April 5, 1956, 
Div. 4. 


82.7 Unauthorized Consummation 
82.72 Transfer of Intrastate Authority 


82.72 The advantages to be derived from approval of this application, 
inuring to the benefit of both applicants and the public, more than outweigh 
the violation of section 5 (4) of the Act, which consists of partial consumma- 
tion by transfer of intrastate rights and equipment prior to Commission 
approval. MO-F-6084, Jess Edwards, Inc.—Purchase—Clarence 0. Lee, 
April 18, 1956, Div. 4. 


82.73 Intent or Wilfulness 


82.73 It appears that in some instances transportation may have been 
unauthorized, but there is, in some instances at least, evidence which would 
warrant the conclusion that vendee acted in good faith. Each case must 
be considered on its merits. 60 M. C. C. 103; 60 M. C. C. 141. In view of 
all the circumstances and evidence, the violations are not of a character 
which would justify denial of the application. MC-F-5576, Gulf Southwestern 
Transportation Co.—Purchase—Wilson Truck Co., April 2, 1956, Div. 4. 


82.8 Violation of Law or Regulation 
82.80 Generally 


82.80 In acquisition proceedings questions as to the fitness of the 
vendee arising from past conduct are of vital importance in determining the 
public interest. 53 M. C. C. 737, 755. Vendee’s record of derelictions 
extends over the greater part of a decade and includes misuse of the rights 
which it here seeks to acquire permanently, improper joinder of rights, 
delayed accident reports, inaccurate driver’s logs and delayed C. 0. D. 
remittances. Denied. MC-F-5816, Chicago Express, Inc.—Purchase (Por- 
tion) —Whippet Motor Lines, Corp., .... M. C. C. ...., April 9, 1956, Div. 4. 

82.80 It is not a justification for respondent’s method of operation 
to show that other carriers are or may be operating in the same manner. 
MC-F-5576, Gulf Southwestern Transportation Co.—Purchase—Wilson 
Truck Co., April 2, 1956, Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
83.02 Irregular Route 


83.02 There is no evidence to indicate that vendor used any particular 
routes or made scheduled stops at any intermediate points and even in cases 
where it has been established that a vendor has converted its irregular-route 
rights to regular-route operations, the application has not been denied on 
that ground, the Commission finding instead that it must be presumed that 
the prospective purchaser will conduct such operations within the scope of 
the operating authority as confirmed. See 15 M. C. C. 358. MO-F-5781, 
Thurston Motor Lines, Inc.—Purchase—B & S Motor Lines, Inc., April 
20, 1956, Div. 4. 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 The question presented under the transfer rules is not solely 
whether there has been an interruption in service under the rights which 
would be transferred, but whether if such an interruption has occurred, tt 
was caused by circumstances not within the control of the holder. MO-FC- 
56562, Clarence Booth—Purchase—Leonard Haire, March 15, 1956, Div. |. 
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83.10 Applicants under section 5 have the burden of showing the 







































































































































































6, nature, frequency, and scope of operations performed under the rights 
involved, in order to support the findings required. 56 M. C. C. 739. MOC- 
F-5868, Pre-Fab Transit Co.—Lease (Portion)—Commercial Carriers, Inc., 
April 19, 1956, Div. 4. 

83.10 The transportation of household goods is dissimilar from the 
on, transportation of general commodities in that movements between any two 
igh points, particularly smaller points, occur only occasionally, and would not 
na- ordinarily be large during a period of one year. The degree of evidence 
ion required in substantiating operations under household goods authority also 
ee, is not as pronounced as that involving the transportation of general com- 

modities. MC-F-6079, Mrs. Annie Ford—Purchase—H. W. Masters, April 
18, 1956, Div. 4. 

83.10 It would be inequitable in any proceeding to “pulverize” a 
er yendor’s operations and require a showing of complete service between any 
puld and all combinations of points authorized to be served. 60 M. C. C. 229. 
— Considering the traffic volume and number of points served, the vendor’s 
wi. rights were not dormant. MO-F-5781, Thurston Motor Lines, Inc.—Pur- 
ctr B chase—B & S Motor Lines, Inc., April 20, 1956, Div. 4. 

83.2 Degree of Utilization 
$3.21 Holding Out 

83.21 The evidence shows that transferee at all times had tariffs and 
+ the insurance on file and was equipped to provide service had he been requested 
g the so to do. Compare MC-FC-56928 decided Oct. 18, 1955. Transfer order 
‘tions approved. MOC-F'C-56562, Clarence Booth—Purchase—Leonard Haire, 
ights March 15, 1956, Div. 1. 
ights, $3.22 Temporary Operation 
0. D. 83.22 While the evidence of the operations and service provided by 
(Por- the carrier to be controlled under temporary management of the party here 
Div. 4. seeking authority to exercise control is not controlling of the Commission’s 
ration action, it is entitled to be considered with the other evidence of record. 
anner. The volume handled under temporary control, compared to the proportion- 
Wilson ately limited decline experienced by protestants adequately supports a 

finding that traffic is available to support the two-line operation under 
common control. Compare 65 M. C. C. 395, 412. MC-F-5798, Dohrn 
Transfer Co.—Control—Standard Freight Lines, Inc., May 10, 1956, Div. 4. 
83.25 Operation to Best of Ability 
83.25 A finding is warranted that the carrier to be controlled per- 
ticular fp Tmed in good faith a substantial operation, concentrating in serving the 
n cases points between which its flow of traffic was heaviest and most remunerative 
r-route primarily because of its continuous financial problems, and lack of funds 
nied on f°" “pital improvements or adequate maintenance. Compare 56 M. C. C. 
ed that 137. The 8 months lapse in its Louisville service, its infrequent service at 
cope ot some points in its system, and the intermittent transfer to other carriers of 
F-5781, shipments which it could have delivered direct are not barriers to approval 
April of the application. 65 M. C. C. 312. MO-F-5798, Dohrn Transfer Co.— 
” Control—Standard Freight Lines, Inc., May 10, 1956, Div. 4. 
83.28 Evidence of Utilization 
83.28 Considering that the area involved has at least three cities with 
Populations each in excess of 5,000, it would seem that any active operation, 
>t solely however limited, would have resulted in a few shipments of household goods 
1s which #2 the three-year period covered by the abstracts. It can only be concluded 
urred, it that vendor has not been an active competitor for traffic in those counties. 
MC-FC- 





— Mrs. Annie Ford—Purchase—H. W. Masters, April 18, 1956, 
y. 4, 
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83.3 Reinstitution of Operation 
88.35 Proposal by Vendee 


83.85 The mere desire by vendee to reestablish service under the 
discontinued operations, unsupported by adequate evidence of a need 
therefor, furnishes no basis for finding that such service should be authorized, 
MC-F-5799, Palmer Lines, Inc.—Purchase—George F. Pease, Inc., Apri] 
26, 1956, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 If authority granted is exercised, concurrently therewith dor. 
mant portion of vendor’s operating rights shall be cancelled. MOC-F-6079, 
Mrs. Annie Ford—Purchase—H. W. Masters, April 18, 1956, Div. 4. 


84. New Service Doctrine 


84.1 New Through Operation 
84.11 Previous Interchange 


84.11 A new service would evolve only to the extent that the necessity 
for interline would be eliminated and a single-line service substituted for 
the extensive interline activities heretofore found required by the appli- 
cants. MC-F-5891, Hall’s Motor Transit Co.—Control and Merger—York 
Motor Express Co., April 13, 1956, Div. 4. 


84.11 In 1954, vendor and vendee interlined over 3 million pounds 
of freight, hence the unified service of vendee will be new and different only 
to the extent that it will provide one carrier responsibility and possibly 
expedited handling with less loss and damage to lading. MO-F-5781, 
Thurston Motor Lines, Inc.—Purchase—B & S Motor Lines, Inc., April 20, 
1956, Div. 4. 


84.2 Changed Pattern of Operation 


84.24 Combination of Regular & Irregular Authority 


84.24 The Commission has withheld approval of transactions where 
under the unified rights it appeared unlikely that the separate nature of 
the irregular-route operations could be maintained. Vendee already holds 
both regular and irregular-route authority and has demonstrated that the 
separate character of such operations can be maintained and that the opers- 
tions are feasible. Compare 50 M. C. C. 89, 93. Vendee will be expected to 
continue observing the nature of its regular and irregular-route operating 
rights. MC-F-5905, Arrow Carrier Corp.—Purchase—Forst Trucking 0. 
Inc., May 15, 1956, Div. 4. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Duplication in household-goods operations of nationwide carrier 
and their participating agent carriers is not objectionable. 65 M. C. C. 251, 
295. MOC-F-6112, Bekins Van & Storage Co. (Missouri) —Purchase- 
Lincoln Storage & Moving Co., March 28, 1956, Div. 4. 


84.83 Registrable Intrastate Authority 


84.33 The policy of disapproving the severance of interstate operating 
rights from corresponding intrastate rights, applies where a service would 
be instituted in addition to, and not in substitution for, other services already 
established, in the absence of evidence of a public need therefor. MOF 
5905, Arrow Carrier Corp.—Purchase—Forst Trucking Co., Inc., May 15, 
1956, Div. 4. 
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84.9 Proof of Need for New Service 
$4.90 Generally 


84.90 The burden is upon applicants to establish that the new single- 
line service would meet a public need not being adequately met by existing 
carriers. MC-F-59538, Barnes Truck Line, Inc.—Purchase—Mannie Hurwitz, 
May 10, 1956, Div. 4. 


84.90 The mere desire of shippers for additional service is not sufficient 
to establish a need for the institution by vendee of service in a territory 
in which vendor has conducted little or no operations. Protestants have 
facilities for, and are desirous of handling additional traffic. Denied. 
MC-F-5880, R. N. B. Converse—Purchase (Portion) J. P. Spaenhower, 
May 4, 1956, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 The proposed transaction will simplify the corporate structure 
of the Pennsylvania Railroad System by decreasing the number of separate 
corporations and will effect economies in the making and keeping of records 
and in other expenses incident to the maintenance of separate corporate 


entities. F. D. 19114, Connecting Railway Company et al, Merger, etc., 
April 9, 1956, Div. 4. 


$5.04 Avoidance of Railroad Abandonment 


85.04 If the citizens in the area, including those who need the line 
for their own transportation requirements have enough confidence in the 
venture to risk their personal funds in order to provide themselves and 
others with railroad service, they should be given that opportunity where 


abandonment is the only alternative. F. D. 19227, Lakeland Ry. Co., Inc., 
Purchase, April 27, 1956, Div. 4. 


85.2 Efficiency 
8.21 Complementary Operations 


85.21 By combining any operations under the rights involved, vendee 
would be able to render a more complete service and conduct a more 
economical operation. MO-F-5929, William O’Donell, Jr.—Purchase— 
Zamorski Cartage Co., April 23, 1956, Div. 4. 


85.21 Vendee with its broad experience, more efficient organization, 
and greater facilities should provide the public with a more adequate service 
and by use of nonduplicating part of vendor’s interstate operating rights 
acquired, will be able to effect economies by ‘“‘tacking’’ at gateways, thus 


climinating wasteful excess mileage. Approved. MO-F-6084, Jess Edwards, 
Inc..—-Purchase—Clarence O. Lee, April 18, 1956, Div. 4. 


85.24 Operating Economy 


85.24 A sounder operation will evolve from consummation of the 
transaction in the public interest for the surviving corporation, a responsible 
and experienced operator, will be able to promote greater economy and 
efficiency in providing both the interstate and intrastate service, with the 
attendant opportunity to reduce deficit operations. MO-F-5714, The Grey- 


Corp.—Control and Merger—Maine Central Transportation Co., 
April 5, 1956, Div. 4. 
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85.3 Competitive Effect 
85.31 Diversion of Traffic 


85.31 A large established carrier that opposes the application may 
lose some traffic to vendee, but such loss would not be so substantial ag to 
threaten its operation or service to the public in a material degree. MO.-F. 
5905, Arrow Carrier Corp.—Purchase—Forst Trucking Co., Inc., May 15, 
1956, Div. 4. 


85.32 Impairment of Competitive Operation 


85.32 There is no basis provided by the evidence for finding that the 
increased competition would adversely affect protesting carriers, or that they 
would be unable to meet their common carrier responsibilities as a result 
of the transaction. MC-F-5891, Hall’s Motor Transit Co.—Control and 
Merger—York Motor Express Co., April 13, 1956, Div. 4. 


85.32 The additional service would seriously affect the operations of 
existing carriers and would be likely to cause them to curtail their service, 
Denied. MC-F-5880, R. N. B. Converse—Purchase (Portion)—J. P. Spaen- 
hower, May 4, 1956, Div. 4. 


85.33 Proof of Impairment 


85.33 Although the proposed unification will undoubtedly enhance 
vendee’s competitive status through solicitation on a single-line through 
service basis, it cannot be presumed that the resulting injury, if any, to 
protestants will be so severe as to impair their ability to continue rendering 
a transportation service. Such facts can be determined only from evidence 
of record. MC-F-5781, Thurston Motor Lines, Inc.—Purchase—B & § 
Motor Lines, Inc., April 20, 1956, Div. 4. 


85.33 Competing carriers, in order to sustain a conclusion that their 
service is adequate and that they would be adversely affected by the pro- 
posed operations, are not required to show that the particular territory in- 
volved, from the standpoint of competition, has reached the saturation point, 
and that the additional competition which would follow approval of the 
transaction would be the particular competition which would affect their 
operations. 58 M. C. C. 87, 100. MC-F-5799, Palmer Lines, Inc.—Purchase 
—George F. Pease, Inc., April 26, 1956, Div. 4. 


85.33 It is not enough to show that protestants transport only a small 
amount of northbound traffic from vendee’s base territory, loss of which 
would not materially affect their ability to continue serving the public. 
Where available traffic to a territory far exceeds the return tonnage, the 
service of existing carriers to and from such territory, in the absence of a 
showing of a need for new service, should not be jeopardized by further 
unbalancing the traffic situation and depriving them of revenues necessary 
to continuation of their service in the territory. MC-F-5953, Barnes Truck 
Line, Inc.—Purchase—Mannie Hurwitz, May 10, 1956, Div. 4. 


85.4 Effect Upon Employees 

85.41 Railroad 

85.41 Approval subject to the same conditions for the protection of 
railway employees as those prescribed in 261 I. C. C. 672. F. D. 19111, 
Philadelphia, B. & W. R. Co., et al., Merger, etc., March 21, 1956, Div. 4. 

To same effect: 

F. D. 18904, Waterloo R. Co., et al., Purchase, etc., April 3, 1956, Div. 4. 

F. D. 19114, Connecting Ry. Co., et al., Merger, Etc., April 9, 1956, 
Div. 4. 


85.41 Conditions for the protection of employees that were prescribed 
in 261 I. C. C. 672, imposed. F. D. 19227, Lakeland Ry. Co., Inc., Purchase, 
April 27, 1956, Div. 4. 
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85.41 Approved subject to the same conditions for the protection of 
employees as were prescribed in 261 I. C. C. 672. F. D. 19241, Butte, 
Anaconda & Pacific Ry. Co. Purchase, April 27, 1956, Div. 4. 

85.44 Motor Bus Carrier 

85.44 Conditions substantially similar to those imposed in 57 M. C. C. 

123 for the protection of employees incorporated in the findings. MC-F- 


5714, The Greyhound Corp.—Control and Merger—Maine Central Transpor- 
tation Co., April 5, 1956, Div. 4. 


86. Leases & Operating Agreements 


86.1 Motor Carrier Franchises 
86.10 General Rule 
86.10 In proceedings under section 5, except during World War II, 
the Commission has consistently withheld approval of applications involving 
a lease of duplicating operating rights, even for a period of one year, unless 
there was strong evidence of exceptional circumstances warranting a de- 
parture from such principle. Compare 56 M. C. C. 467. MC-F-5868, Pre- 
Fab Transit Co.—Lease (Portion)—Commercial Carriers, Inc., April 19, 
1956, Div. 4. 
86.2 Rail or Water Franchises 
86.22 Modification of Lease 
Mahoning Valley Railroad Company 
Lease Modification, F. D. 19279, red May 1, 1956 
em Ohio & Detroit Railroad Compan 
Lease, F. D. 5505, Approved, April 9, err tf 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
Erie Railroad Company 
Trackage Rights, F. D. 19096, Approved, May 8, 1956 
86.32 Amended Railroad Agreement 
Baltimore & Ohio Railroad Company 
Joint Use, F. D. 19018, Approved, May 16, 1956 


87. Disposition of Unification Applications 


87.1 Merger 
87.18 Motor Truck Lines—Approved 
Denver-Amarillo Express 


Control & Merger, East-West System, Inc., MC-F-6030, Ap- 
proved, April 18, 1956 





Recent Court Decisions 
By WarrEN H. Wacner, Editor 


Joint rail rates lower than barge-rail rates are discriminatory against barges, and 
deny shippers of inherent advantages of water transportation. 


Dizie Carriers, Inc., et al. v. United States (No. 233) 


On April 23, 1956, the Supreme Court reversed a district court deci- 
sion which had upheld the Commission’s dismissal of a complaint by 
barge lines which alleged that all-rail rates lower than the barge-rail 
rates discriminated against the barges. 

Quoting from the decision of the Supreme Court: 


Sulphur, mined near Galveston, Texas, can be shipped to Dan. 
ville, Illinois, either by rail or by barge and rail. If the sulphur 
goes by barge and rail, it is transported up the Mississippi via New 
Orleans to East St. Louis and then by rail to Danville. The total 
charge for that movement is $9.77 per ton. The total of the various 
local rates for all-rail shipments from the mines to Danville is 
$11.68. But the railroads have established a joint all-rail rate of 
$9.184 which is lower than both the combination all-rail rate and 
the combination rail-barge rate. 

Appellants, who are water carriers, requested the competing 
railroads to establish a joint rail-barge rate of $7.67 on sulphur 
from Galveston to Danville. The railroads refused. Appellants 
thereupon filed a complaint with the Interstate Commerce Commis- 
sion alleging that the existing rail-barge rates on sulphur were 
excessive and unreasonable, that through rail-barge routes and joint 
rates with reasonable differentials below the all-rail rates should 
be established, and that the refusal of the railroads to establish such 
joint rates discriminated against the barges as connecting carriers 
in violation of the Transportation Act of 1940. Appellants re- 
quested the Commission to establish a through rail-barge route and 
a joint rate and suggested that the joint rate be fixed at $7.67. 
Appellants proposed that the Danville railroads receive $2.26 asa 
division of that rate, calculated to be the same as they receive from 
the all-rail rate from Galveston to Danville. Under the proposed 
rate, the cost of rail-barge shipments from the mines to Danville 
would be $9.17 as compared with the all-rail rate of $9.184. 

A Division of the Commission dismissed the complaint, one 
Commissioner dissenting. 287 I. C. C. 403. The Commission 
affirmed the Division, three Commissioners dissenting. 291 I. C. C. 
422. A three-judge District Court sustained the Commission. 129 
F. Supp. 28. The case is here on appeal, .. . 

. .. Barge transportation frequently covers only one segment 
of the journey to market. The failure of the railroads to establish 
nondiscriminatory joint rates with barges might, therefore, serious- 
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ly impair the development of barge service as a vital component 
of our national transportation system. Section 3 outlaws discrimi- 
nation in all its forms. See New York v. United States, 331 U. S. 
284, 296. Where there is discrimination by the use of a joint rate 
to favor rail carriers over carriers by water and to deprive the 
latter of their ‘‘inherent advantages,’’ the Commission has a duty 
to end it under § 307 (d). That subsection makes it mandatory for 
the Commission to establish through routes and joint rates ‘‘when- 
ever deemed by it to be necessary or desirable in the public inter- 
est.’ The public interest, as defined in the Act, is the guide to the 
Commission’s action. McLean Trucking Co. v. United States, 321 
U. S. 67, 82. The policy is to preserve all the ‘‘inherent advan- 
tages’ of the water carriers. That means that a joint barge-rail 
rate must be established when it appears, as here, that a joint rail 
rate discriminates against the water carriers. Otherwise a manipu- 
lated rate structure will take the business from the water carriers. 
In absence of the joint all-rail rate the rail-barge combination rate 
for sulphur would be $1.91 per ton less than the all-rail combina- 
tion rate between the same points. That differential reflects the 
lower cost of the barge segment of the journey. It is at once lost to 
shippers when joint rates are allowed rail carriers and withheld 
from the water carriers. To hold otherwise would be to sanction 
a rate structure which, through the use of discriminatory joint 
rates, denies shippers the ‘‘inherent advantages’’ of water trans- 
portation. 





Fresh and frozen dressed poultry are exempt. 
East Texas Motor Freight Lines v. Frozen Food Express (Nos. 162-164) 


On April 23, 1956, the Supreme Court (four justices dissenting) 
held that fresh and frozen dressed poultry were entitled to exemption 
as agricultural commodities. In doing so, the Supreme Court affirmed 
the decision of the lower court. 

Quoting from the decision of the Supreme Court: 


Three motor common carriers filed a complaint with the Inter- 
state Commerce Commission under § 204 (c) of Part II of the In- 
terstate Commerce Act... . alleging that Frozen Food Express, a 
common carrier by motor vehicle, was and had been transporting 
fresh and frozen meats and fresh and frozen dressed poultry in 
interstate commerce without a certificate of convenience and neces- 


® The Division of the Commission thought that regard for the “inherent 
advantages” of water transportation did not require it “to force rail carriers, 
where they maintain a ore rate to meet water competition, to further 
depress their earnings on the traffic in order to favor that same form of com- 
petition.” 287 1. C. C. at 407. But part of that critical “depressed rate”— 
and the one most relevant here—is the $2.26 of the joint all-rail rate received 
by the East St. Louis-Danville rail carrier. For this same haul, the East 
St. Louis-Danville rail carrier receives $2.95 on the barge-rail rate. Yet on 
that haul the railroad has no competition from the water carriers. 
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sity from the Commission which covers those commodities. The 
complaint prayed for a cease and desist order. Frozen Food Ex. 
press admitted that it was and had been so transporting the named 
commodities but asserted in defense that those operations were 
within the exemption of § 203 (b) (6). 

The Commission found that Frozen Food Express had been 
performing unauthorized operations and that fresh and frozen 
meats and fresh and frozen dressed poultry were not within the 
exemption of § 203 (b) (6). 62 M. C. C. 646. Accordingly it 
ordered Frozen Food Express to cease and desist from engaging in 
these operations. Frozen Food Express brought suit before a three. 
judge District Court . . . to set the Commission’s order aside, . . . 
The answer of the United States and the complaint in intervention 
filed by the Secretary of Agriculture supported the position of 
Frozen Food Express. The original complainants before the Com- 
mission and other interested carriers and carrier associations inter- 
vened in support of the Commission. The District Court sustained 
the Commission’s conclusion that fresh and frozen meats are non- 
exempt commodities. No appeal was taken from that holding. The 
District Court held that fresh or frozen dressed poultry are exempt 
commodities under § 203 (b) (6) and restrained the Commission 
from enforcing its cease and desist order as respects those products. 
128 F. Supp. 374. The cases are here by appeal. 28 U. S. C. 
§§ 1253, 2101 (b). 

We agree with the District Court that the Commission’s ruling 
does not square with the statute. The exemption of motor vehicles 
carrying ‘‘agricultural (including horticultural) commodities (not 
including manufactured products thereof)’’ was designed to pre- 
serve for the farmers the advantage of low-cost motor transporta- 
tion. See especially 79 Cong. Ree. 12217. The victory in the Con- 
gress for the exemption was recognition that the price which the 
farmer obtains for his products is greatly affected by the cost of 
transporting them to the consuming market in their raw state or 
after they have become marketable by incidental processing. 

The history of the words ‘‘agricultural . . . commodities (not 
including manufactured products thereof)’’ contained in § 203 
(b) (6) supports that conclusion. The bill as it came to the floor 
of the House from the Interstate and Foreign Commerce Committee 
(79 Cong. Ree. 12204) exempted ‘‘motor vehicles used exclusively 
in carrying livestock or unprocessed agricultural products.’’ Id., 
12220. Mr. Pettengill for the Committee offered an amendment 
which substituted for the words ‘‘unprocessed agricultural prod- 
ucts’’ the phrase ‘‘agricultural commodities not including mant- 
factured products thereof.’’ That amendment was agreed to after 
the following colloquy : 


‘‘Mr. PETTENGILL. Mr. Chairman, we have heard 4 
good deal of discussion this afternoon as to what is a processed 
agricultural product, whether that would include pasteurized 
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milk or ginned cotton. It was not the intent of the committee 
that it should include those products. Therefore, to meet the 
views of many Members we thought we would strike out the 


word ‘unprocessed’ and make it apply only to manufactured 
products. 


‘‘Mr. WHITTINGTON. In other words, under the 
amendment to the committee amendment, cotton in bales and 
cottonseed transported from the ginneries to the market or 
to a public warehouse would be exempt, whereas they might 
not be exempt if the language remained, because ginning is 
sometimes synonymous with processing. 


‘“‘Mr. PETTENGILL. That is correct.’’ 


It is plain from this change that the exemption of ‘‘agricul- 
tural commodities’’ was considerably broadened by making clear 
that the exemption was lost not by incidental or preliminary proc- 
essing but by manufacturing.” Killing, dressing, and freezing a 
chicken is certainly a change in the commodity. But it is no more 
drastic a change than the change which takes place in milk from 
pasteurizing, homogenizing, adding vitamin concentrates, standard- 
izing, and bottling. Yet the Commission agrees that milk so proc- 
essed is not a ‘‘manufactured’’ product, but falls within the mean- 
ing of the ‘‘agricultural’’ exemption. 52 M. C. C. 511, 551. The 
Commission also agrees that ginned cotton and cottonseed are 
exempt. IJd., 523-524. But there is hardly less difference between 
cotton in the field and cotton at the gin or in the bale or between 
cottonseed in the field and cottonseed at the gin, than between a 
chicken in the pen and one that is dressed. The ginned and baled 
cotton and the cottonseed, as well as the dressed chicken, have gone 
through a processing stage. But neither has been ‘‘manufactured”’ 
in the normal sense of the word. The Court in Anheuser-Busch 
Assn. v. United States, 207 U. S. 556, 562, in a case arising under 
the tariff laws, said, 


2 Two more changes were made in the agricultural exemption clause be- 
fore the bill reached final form. The words “fish, including shellfish,” were 
added after the word “livestock” (79 Cong. Rec. 12220), and the exemption 
was strengthened by making it “absolute rather than discretionary” with the 
Interstate Commerce Commission. IJd., at 12225-12226. 

As originally enacted in 1935, § 203(b)(6) exempted motor vehicles “used 
exclusively” in carrying agricultural commodities. In 1938 the word “exclu- 
sively” was deleted and the following language was added at the end of the 
clause: “if such motor vehicles are not used in carrying any other property, 
or passengers, for compensation.” 52 Stat. 1237. In 1940 the word “ordinary” 
was inserted before the word “livestock,” making the exemption applicable to 
ordinary livestock.” 54 Stat. 921. Finally, in 1952, the words “agricultural 
commodities” were broadened to “agricultural (including horticultural) com- 
modities.” 66 Stat. 479. 
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‘*. . . Manufacture implies a change, but every change jg 
not manufacture, and yet every change in an article is the re. 
sult of treatment, labor and manipulation. But something 
more is necessary, as set forth and illustrated in Hartranft y, 
Wiegmann, 121 U. 8S. 609. There must be transformation; a 
new and different article must emerge, ‘having a distinctive 
name, character or use.’ ’’ 


In that case imported corks were made ready for use in beer 
bottles by stamping, by removal of dust, meal, bugs, and worms, 
by washing and steaming to remove tannin and to increase elas. 
ticity, and by drying. Plainly, the corks were processed. But the 
Court held they had not been manufactured within the drawhack 
provision of the tariff laws. And see Hartranft v. Wiegmann, 121 
U. S. 609, 615; United States v. Dudley, 174 U. 8. 670. 

A chicken that has been killed and dressed is still a chicken, 
Removal of its feathers and entrails has made it ready for market. 
But we cannot conclude that this processing which merely makes 
the chicken marketable turns it into a ‘‘manufactured’’ commodity. 

At some point processing and manufacturing will merge. But 
where the commodity retains a continuing substantial identity 
through the processing stage we cannot say that it has been 
‘*‘manufactured’’ within the meaning of § 203 (b) (6). 

The Commission is the expert in the field of transportation. 
And its judgment is entitled to great deference because of its 
familiarity with the conditions in the industry which it regulates. 
American Trucking Assns. v. United States, 344 U. 8. 298, 310. 
But Congress has placed limits on its statutory powers; and our 
duty on judicial review is to determine those limits. See Social 
Security Board v. Nierotko, 327 U. 8. 358. Those limits would be 
passed here if the Commission were permitted to expand ‘‘manv- 
factured’’ to include such incidental processing as is involved in 
dressing and freezing a chicken. 





ae in proceeding describing exempt agricultural commodities may be attacked 
in court. 


Frozen Food Express v. United States (Nos. 158-161) 


On April 23, 1956, the Supreme Court (Justice Harlan dissenting) 
reversed the decision of the lower court, which had dismissed a complaint 
and held that the ‘‘order’’ of the Commission in No. MC-C-968, Determ: 
nation of Exempted Agricultural Commodities, of April 13, 1951, was 
not subject to attack. The Supreme Court held that the issue was 
justiciable and directed the lower court to adjudicate the merits. 

Quoting from the decision of the Supreme Court: 


Frozen Food Express, the plaintiff, is a motor carrier trans 
porting numerous commodities which the Commission ruled were 
nonexempt under § 203(b)(6) but which the carrier claims are 
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: ‘‘agricultural commodities.’’ Plaintiff, who was not a party to 
ge is calf NOE . SHER fox. : ; 
le re. the administrative proceeding, instituted suit before a three-judge 
: District Court (28 U. S. C. § 2325) to enjoin the order of the 
nft Y. Commission and have it set aside, naming the United States and 
on: a the Commission as defendants. 28 U. 8S. C. § 1336; 49 Stat. 550, 
setine as amended, 49 U.S. C. § 305(g) ; 60 Stat. 243, 5 U. S. C. § 1009. 
The complaint alleged that plaintiff is a common carrier by motor 
vehicle, holding a certificate of public convenience and necessity 
| beer which authorizes it to transport certain commodities betwe 
‘orms, designated points and places; that plaintiff is transporting in 
elas. addition to those commodities, commodities which are exempt 
ut the under § 203(b)(6) and for which plaintiff has sought no author- 
whack ity from the Commission; that the Commission in its order has 
n, 12] held the latter commodities nonexempt and accordingly has 
deprived it of the right granted by the statute; that the order 
‘icken. of the Commission classifying certain commodities as nonexempt is 
arket. unlawful; and that the Commission threatens to enjoin transporta- 
makes tion of the commodities which plaintiff claims are exempt. The 
odity. Secretary of Agriculture intervened, supporting plaintiff’s 
. But position on some of the commodities. Other interveners are truck- 
lentity ing associations and railroads which support the Commission. 
3 been The United States as a defendant supports the Commission on 
some of its findings and opposes it on others. 
tation. The District Court, being of the view that the case was 
controlled by United States v. Los Angeles R. Co., 273 U. 8. 299, 
dismissed the action, saying that the ‘‘order’’ of the Commission 
was not subject to judicial review. 128 F. Supp. 374. The cases 
are here by appeal. 28 U.S. C. §§ 1253, 2101 (b). 

We disagree with the District Court. We do not think 
United States v. Los Angeles R. Co., supra, is controlling here. In 
that case the ‘‘order’’ held nonreviewable was a valuation of a 

lved in carrier’s property made by the Commission. The Court held that 
the ‘‘order’’ was no more than a report of an investigation which 
might never be the basis of a proceeding before the Commission 
or a court. ... 

The situation here is quite different. The determination by 
the Commission that a commodity is not an exempt agricultural 
product has an immediate and practical impact on carriers who 
are transporting the commodities, and on shippers as well. The 
“order’’ of the Commission warns every carrier, who does not have 
authority from the Commission to transport those commodities, 
that it does so at the risk of incurring criminal penalties. § 222 
(a). Where unauthorized operations occur, the Commission may 
proceed administratively and issue a cease and desist order. 
§ 204 (c). Such orders of the Commission are enforceable by the 
courts. § 222 (b). And wilful violation of a cease and desist 
order is ground for revocation of a certificate or permit. § 212. 
The determination made by the Commission is not therefore 
abstract, theoretical, or academic. Cf. El Dorado Oil Works v. 





I. C. C. PRACTITIONERS’ JOURNAL 





a 


United States, 328 U. S. 12, 18-19. The ‘‘order’’ of the Commission 
which classifies commodities as exempt or nonexempt is, indeed, 
the basis for carriers in ordering and arranging their affairs. Cf. 
Rochester Tel. Corp. v. United States, 307 U. 8. 125, 132. Carriers 
who are without the appropriate certificate or permit, because they 
believe they carry exempt commodities, run civil and criminal risks, 
A earrier authorized to carry specified commodities and dependent 
on exempt articles for its return load may lose its right to operate 
at all, if it does not respect the Commission’s ‘‘order.’’ Carriers 
and shippers alike are told that they are or are not free to bargain 
for rates, that they must or must not pay the filed charges. The 
‘‘order’’ of the Commission is in substance a ‘‘declaratory”’ one, 
see 60 Stat. 240, 5 U.S. C. § 1004 (d), which touches vital interests 
of carriers and shippers alike and sets the standard for shaping 
the manner in which an important segment of the trucking business 
will be done. Cf. Columbia Broadcasting System v. United States, 
316 U. S. 407. The consequences we have summarized are not 
conjectural. The Commission itself places this interpretation on 
its action, and argues, contrary to its position in the Los Angeles 
Case, supra, for finality of the order. We conclude that the issues 
raised in the complaint are justiciable and that the District Court 
should adjudicate the merits. 





Court jurisdiction over Commission preliminary procedure and suspension. 
Joe M. Hambrick v. United States, et al. (No. 5550) 


On May 3, 1956, a three-judge court for the Northern District of 
Georgia, Atlanta Division, dismissed a complaint seeking an injunction 
against certain procedures in No. 31841, Alabama Great Southern Rail- 
road Company, et al. v. Joe E. Hambrick d/b/a I. & S. Forwarding 
Company of Atlanta, Ga., et al., and in I. & S. No. 6552, Iron & Steel 
—Pa. to Southern Points. 

Quoting from the opinion: 


This action is brought by the plaintiff against the United 
States, the Interstate Commerce Commission and nine named rail- 
roads seeking to enjoin the Commission from conducting a certain 
hearing in its docket number 31841; to require the Commission to 
take certain affirmative procedural steps prior to the conduct 
of such hearing; to overrule an order of the Commission denying 
plaintiff’s request for a subpoena duces tecum; to require the 
Commission to rule forthwith on numerous procedural motions; 
to command the Commission to ‘‘cease and desist from being al 
instrumentality by which or through which the named railroads 
or any other railroads continue to harass and hamper the 
forwarder from conducting’’ his occupation as a freight forwarder; 
to enjoin the railroad defendants under the Anti-Trust Act, Title 
15 U. S. C. A., from conspiracy, monopoly and restraint of trade. 
By amendment, subsequently filed, the plaintiff, recognizing that 





JUNE, 1950 1059 





—_ 


the procedural complaints relating to the prospective hearing on 
March 14 have become moot, because not presented to the court 
or passed on by it prior to that hearing, nevertheless seeks a 
decision here that the said hearing should have been enjoined 
and, in fact, that it was void and should be held for naught. He 
also, by his amendment, charges that he filed a certain schedule 
of rates with the Commission on February 14, and that the Com- 
mission has suspended this schedule and set a hearing for May 
9, at which plaintiff is required to defend his schedule; that the 
suspension was unlawful and should be set aside and that the 
Commission should be enjoined from requiring plaintiff to appear, 
answer or defend the matters set down in the Interstate Commerce 
hearing in I & S docket 6552. 

The burden of plaintiff’s complaint is that in his effort to 
carry out his duties as a forwarder under the applicable rules and 
certificate from the Interstate Commerce Commission, he filed 
schedule of rates; that the railroad defendants illegally attacked 

ageles the schedules, causing adverse action by a truck-driver with whom 
aie he claims to have a subsisting contract; that the action by the rail 
Court carriers was done in bad faith and to oppress him, and that he 
should not be required to meet these issues before the Commission, 
but that the court should exercise some sort of supervisory author- 
ity over the proceedings being conducted by the Commission. This 
the courts cannot do. We cannot do it by any direct instructions 
to the Commission; and we cannot do it in the guise of setting 
aside or suspending any orders of the Commission that are merely 
‘ict of procedural and interlocutory. United States v. Illinois Central 
netion R. R. Co., 244 U. 8. 82. See also a case from this circuit, Houston 
 Rail- Fire and Casualty Co. v. United States, et al., (U. 8. D. C. N. D. 
arding Texas, unreported), affirmed 346 U. 8. 803. In that opinion, 
. Steel Chief Judge Hutcheson of the Fifth Circuit Court of Appeals, 
speaking for the three-judge court, said: 


‘¢ * * * the courts have consistently held that jurisdiction to 
United review orders of the Commission do not authorize review of 
d rail- preliminary or interlocutory action of the type involved in 
vertain the case at bar. The reason for this is the requirement that 
sion to the administrative determination arrived at on the merits 
onduct before resort to the court. This is especially true of investiga- 
enying tive steps, such as the one in this case, preliminary to a de- 
re the termination of the matter investigated. See Davis, Adminis- 
otions; trative Law, Sec. 196; United States v. Illinois Central Rail- 
ing aD road Co., 244 U. 8S. 82; and Federal Power Commission v. 
ilroads Metropolitan Edison Co., 304 U. S. 375, in which at page 
er the 385, the Court said: 
— ‘The provision for review thus relates to orders of 
trade. definitive character dealing with the merits of a pro- 
1g that ceeding before the Commission and resulting from a 
hearing upon evidence and supported by findings appro- 
priate to the case.’ ’’ 
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This answers the contentions of the plaintiff as to Docket 31841, 
which is a matter that is now before the Commission for action, 
There is nothing in connection with that proceeding which cap 
appropriately be considered by us. 

Turning now to the hearing now scheduled in the suspension 
order, I & S Docket 6552, we find that the complaint fails to state 
a cause of action on which relief can be granted. The most that 
can be said for it is that it alleges that the suspension order is void 
as beyond the power of the Commission to enter and that this 
order should be vacated or stayed or suspended by this court. 

Plaintiff cites Amarillo-Borger Express Co. v. United States, 
138 F. Supp. 411, as authority for his contention that the suspension 
order is void because not based on adequate findings of fact under 
the requirements of the Administrative Procedure Act, 5 U. §. 
C. A. § 1007 (b). In that case the Commission had suspended a 
schedule on findings which that three-judge court found to be 
‘*eategorical terms,’’ ‘‘plain, emphatic words of strong meaning,” 
‘‘virile language,’’ and a ‘‘deliberate, responsible, articulate 
finding.’’ When the Commission thereafter revoked the suspension 
and assigned as grounds therefor merely that there were ‘‘good 
grounds appearing,’’ the court held that such revocation was void 
without being based on findings or reasons that would lead the 
Commission ‘‘ intelligently and as a matter of deliberative judgment 


in good faith’’ to a conclusion contrary to that which it had 
previously made. Here the suspension order challenged by the 
plaintiff is based on the following grounds: 


‘¢ * * * there is reason to believe that they would, if permitted 
to become effective, result in rates and charges, rules, regula- 
tions or practices, which would be unjust and unreasonable 
in violation of the Interstate Commerce Act and constitute 
unfair and destructive competitive practices in contravention 
of the National Transportation Policy * * * .’’ 


It is significant that these grounds are the very ones which 
Judge Brown, in the Amarillo-Borger Express Co. case, found to 
be of such ‘‘dominant significance’’ as to cause them to stand up 
against a subsequent attempted revocation. That case is therefore 
no authority for the attack made by the plaintiff on the Commis 
sion’s order. If we have the power to reverse such intermediate 
suspension order, the plaintiff has not shown any reason why this 
particular order is subject to attack. It purports to be supported 
by findings and reasoning which the court in Amarillo-Borger 
held to be adequate. The question has been raised whether a 
three-judge court has the power to intervene even if it be admitted 
that such a temporary suspension order is invalid. The court in the 
ease just referred to held that it had such power. The question 
was not fully briefed or argued before us and we have therefore 
not attempted to do more than note the Amarillo-Borger case from 
this circuit in which an exhaustive treatment of the matter led 
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the court to take jurisdiction and grant the injunctive relief. 
Recognizing, as we do, that the matter of the court’s jurisdiction 
should be determined before going to the merits, the emergency 
nature of the relief prayed by the plaintiff here impels us to 
assume for the determination of this case that we have jurisdic- 
tion and decide the case on its merits, since that decision can be 
made with certainty and without delay. We are convinced that 
the complaint fails to assert a cause of action upon which relief 
ean be granted by this court. 
The complaint is, therefore, dismissed. 





Court jurisdiction over suspension orders—‘‘piggy-back.” 


Long Island Rail Road Co. v. United States. (No 16321) 

On May 9, 1956, a three judge court (Circuit Judge Swan dissent- 
ing) remanded to the Commission a phase of its action in connection 
with the establishment of ‘‘piggy-back’’ rates to Long Island in I. & S. 
No. 6512, Terminal Area of New York City—D. L. & W. 

Quoting from the majority decision : 


The proceeding before the Commission was initiated by the 
filing by three railroads, for brevity referred to respectively as 
Lackawanna, Lehigh Valley and Erie, of tariff schedules to become 
effective on various dates in November and December 1955, pro- 
posing to furnish trailer-on-flat-car service to and from the Borough 
of Queens, New York City. ... 
It has long been the practice to transport freight from the 
New Jersey railheads to Queens on car-floats or by lighters operated 
respectively by Long Island and Brooklyn Eastern District Termi- 
nal. Fearing that the proposed new ‘‘piggy-back”’ service to and 
from Queens would result in competition disastrous to them, Long 
ention Island and Brooklyn Terminal filed with the Commission protests 
and requests for suspension of the proposed tariffs. ... Long 
Island’s protest sets out its contention that the proposed service 
is not transportation by motor vehicle incidental to railroad trans- 
portation in the performance within a terminal area of transfer, 
collection or delivery service within the exemption provided by 
49 U.S. C. A. Section 302 (c), but is an attempt to extend the pro- 
ponent railroads’ lines from New Jersey to the Borough of Queens 
without first obtaining a certificate of public convenience and 
necessity as required by 49 U.S. C. A. Section 1 (18). The protest 
also sets out that the Long Island emerged in 1954 from a reorgani- 
zation under section 77 of the Bankruptcy Act and is now operat- 
ing as a Railroad Redevelopment Corporation pursuant to Chap. 
824 of the laws of New York, 1954, under a 12 year program of 
rehabilitation and modernization approved by the New York Public 

Service Commission, the Interstate Commerce Commission and the 
erefore Long Island Transit Authority. It fears that the competition 
se from of the proposed ‘‘piggy-back’’ service will reduce its income to 
ter led such an extent as to wreck its 12 year program... 


which 
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The Commission, by its Board of Suspension, voted not to 
suspend the proposed tariffs; but on appeal by the protestants 
(plaintiffs here), Division 2 of the Commission, acting as a 
appellate division, on November 15th and 23rd, and the Board 
of Suspension on December 7th, voted to investigate the lawfulness 
of the proposed rates and to suspend their operation until June 
15, 1956, ‘‘unless otherwise ordered by this Commission.’’ The 
proponent railroads promptly filed a petition for reconsideration, 
to which the protestants filed replies. On February 20, 1956, 
Division 2 vacated the prior suspension orders and discontinued 
the investigation as of March 1, 1956.2 On February 27 the 
protestants by telegrams requested the Commission to stay the 
effective date of the order of February 20 for at least 30 days 
beyond March 1, 1956. This request was denied on February 29, 
On the same date the plaintiffs obtained the temporary restraining 
order already mentioned. Because of such order the Commission 
by its Chairman, suspended operation of the tariffs until further 
order by the Commission. 

The suspension orders of Division 2 are quoted in part. The 
November 15th order stated : 


‘*That upon consideration of the said schedules and pro. 
tests thereto there is reason to believe that they would, if per. 
mitted to become effective, result in rates and charges, rules, 
regulations or practices which would be unjust and unreason- 
able in violation of the Interstate Commerce Act; * * *.’’ 


The November 23rd order stated: 


‘‘That upon consideration of the said schedules and pro 
tests thereto there is reason to believe that they would, if per. 
mitted to become effective, result in rates and charges which 
purport to extend service beyond the area served by respond- 
ents in violation of the Interstate Commerce Act.’’ 


The vacating order of February 20th recited no reasons other 
than ‘‘good cause appearing therefor.’’ The original complaint 
challenged the validity of the vacating order on the ground (1) 
that ‘‘good cause appearing therefor’’ was an insufficient state. 
ment of reasons for the Division’s about face and (2) that the 
order did not comply with the requirements of the Administrative 
Procedure Act, 5 U. S. C. A. § 1007 (b), as construed in Amarillo 
Borger Express v. United States, N. D. Tex.,138 F. Supp. 411 

The statute, 49 U.S. C. A. § 15 (7) does not require the Com- 
mission to state its reasons when suspension of proposed rates is 
denied; only when suspension is granted must reasons be stated. 


3 The November suspension orders of Division 2 had been by a two to 
one vote. The order of February 20th, which vacated them, was also by 4 
two to one vote, one of the former majority having retired and having beet 
replaced by a new member, who joined with the former dissenter in voting 
to vacate them. 
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By a ‘‘corrected order’’ entered (probably March 1, 1956) 
nune pro tune as of February 20th, and incorporated by amend- 
ment to the complaint, Division 2 substituted for the phrase ‘‘good 
cause appearing therefor’’ the following statement: 


‘*# ® ® npon reconsideration of the previous action in this 
proceeding, we are reasonably satisfied that the said schedules 
if permitted to become effective would not result in rates and 
charges, rules, regulations or practices which would be unjust 
and unreasonable, or result in rates and charges which purport 
to extend service beyond the area served by respondents, in 
violation of the Interstate Commerce Act.’ 


Under section 15 (7), 49 U. 8S. C. A. § 15 (7), the refusal or 
granting of suspension is a matter confided to the discretion of 
the Commission and no court has jurisdiction to review the Com- 
mission’s decision unless it has refused to exercise discretion or 
has exercised it arbitrarily. The plaintiffs so concede. Such dis- 
eretionary orders are merely interlocutory steps preceding a 
hearing and decision as to the lawfulness of the proposed rates. 
They may be made ‘‘ pending’’ a hearing on the merits and without 
the introduction of testimony. While a suspension order must 
state reasons, the basis for the reasons we assume to be the expert 
knowledge of the members of the Suspension Board or the Division 
of the Commission, acting as an appellate division. This is not 
to be found however in the record of the proceeding before the 
Commission. Concededly it need not be recorded when suspension 
is denied, for then no reason whatever need be stated. 

The narrow question with which this court is called upon to 
deal, is whether the order of February 20, 1956 vacating the prior 
action of Division 2 in granting suspension, is in such form as to 
reveal by its terms that this particular action reflected the exercise 
of discretion based on sound reasoning. 

In considering the criticism voiced by the plaintiff of that 
order, it has been suggested that no more is required as to the con- 
tent of the second order than was deemed to be sufficient in the 
first; and since that has not been questioned, its apparent suffi- 
ciency would vindicate the order of reversal, in all essential re- 
spects. 

Since the first order is not the subject-matter of this decision, 
comment upon its terms is not invited, but it may be conceded as a 
matter of logic that both orders should stand or fall by the same 
test ; it is also true however, that if the second order should reveal, 
as we think it should, the exercise of a discretion based on sound 
reasoning, it does not follow that because the first order may have 
been wanting in that respect, the second must be sanctioned for the 
sake of following a textually insufficient precedent. 


®Conclusionary statements of reasons in a suspension order and in an 
order refusing to vacate it were held sufficient in Ferguson-Steere Motor Co. 
v. United States, N. D. Tex. 126 F. Supp. 588. 
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Attention is thus drawn to the form in which the order of 
February 20, 1956 is cast, embodying a conclusion but not its basis; 
and in that connection also, to the amendatory or supplemental 
order which has been ascribed to March 1 without a definite date 
having been made to appear. The latter merely states the negative 
of the proposition affirmatively set forth in the orders of November 
15 and 23 quoted above, and is therefore no more revealing than 
they are in respect to a disclosure of the reasoning processes or the 
factual bases supporting the order. 

The requirements of adequate procedure in this case invite 
consideration of the entire situation as disclosed in the argument 
and briefs which have been submitted to the court, although many 
matters so presented cannot enter into the present disposition of 
this motion for summary judgment. Thus it appears that the rail- 
roads filing the schedules seem to assert that as carriers they are 
not actually extending their rails into the Borough of Queens; also 
that they are not required to obtain a certificate of necessity as 
motor carriers although what they propose to do involves the opera- 
tion of trucks hauling trailers from Jersey City into the possible 
terminal area of the Borough of Queens. Thus there is presented 
a rather complex state of transportation affairs which clearly in- 
vokes the special knowledge and insight of the Commission. 

The peculiar position of the Long Island Rail Road which has 
been described above, arising from legislation designed to amelio- 
rate a precarious financial status, is also something of which both 
the court and the commission are aware; it is not hereby intimated 
that in considering matters of suspension the Commission would 
be expected to take into consideration the financially infirm condi- 
tion of a given carrier, but since the Long Island Rail Road is 
operating today under a special state statute which needed the 
sanction of the Interstate Commerce Commission to become effec- 
tive, it would seem that there was a special reason here present to 
induce the Commission to go on record more explicitly and in- 
formingly than it has, in entering the order complained of. 

Against the factual background which has been stated, we 
come now to the considerations which lead us to believe that the 
plaintiffs as suitors before the Commission may justly ask relief 
from the order of February 20, 1956. 

In order to invoke the power to suspend a tariff of rates as- 
serted to contemplate an adverse effect against which the Interstate 
Commerce Act is thought to afford protection, the plaintiffs were 
required in effect to present a prima-facie case to the Board of 
Suspension. 

Their initial effort was unsuccessful, but a favorable result at- 
tended the appeal to Division 2, which was embodied in the orders 
of November 15 and 23, 1955 above quoted, and an investigation 
was ordered. At that juncture the prima facie case had been 
shown. The subsequent reversal of February 20, 1956 was not 
based upon the introduction of any new facts or arguments, as we 
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have been informed, but was directed on the original papers, after 
a change in the membership of Division 2. 

It seems to us that these suitors were justly entitled to a re- 
cital of what it was that indicated the disappearance of the prima 
facie case, and the necessity for an investigation, namely, that the 
announced result was the exercise of a discretion based upon sound 
reasoning. 

Such a requirement if met, might well have disposed of the 
protestants’ case, once and for all, without inviting a trial on the 
merits so to speak, which is the object of the Section 13 proceed- 
ing which has been initiated—as we are advised by the amended 
complaint filed at the time of argument. 

We have been much aided in our study of this case by the de- 
cision in Amarillo-Borger Express v. United States, 1388 F. Supp. 
411, which we do not read to be in conflict with Ferguson-Steere 
Motor Co. v. United States, 126 F. Supp. 588. 

We think that the meaning assigned to the expression ‘‘agency 
diseretion’’ which occurs in the Administrative Procedure Act (5 
U. 8S. C. A. See. 1009, sub. 10a) as illuminated in the debate in the 
Senate, quoted in footnote 13 of Judge Brown’s opinion in the 
Amarillo case, sufficiently indicates that not every exercise of an 
administrative function is to be sanctioned merely because the 
necessary power exists; that there may be occasions when the exer- 
cise of a given power should be accompanied by a fair and inform- 
ing statement of the reasons which quickened it into action. Such 
an instance is believed to be present in this case, not only for the 
sake of the order under review, but for the effect that such a re- 
cital may have upon later aspects of the case. 

Nor does the argument seem to be impressive that complexity 
of administration will be thereby promoted in connection with the 
large number of applications for suspension of rates with which 
the Commission is annually confronted. It is not to be anticipated 
that many of such applications will develop such appellate changes 
of position as we are dealing with here. Where they do occur, the 
presence of reasons must be presumed, and the requirement for 
formulating such reasons is not thought to add much to the initial 
burden entailed by any rational process. 

We conclude therefore that we should vacate both the order 
of February 20, 1956 and the amended order of March 1, 1956 and 
remand the same to the Commission for reconsideration and revi- 
sion in the respects above indicated. 

The defendants’ motion for summary judgment should be 
denied, and the case reserved for hearing upon the merits of the 
plaintiffs’ application for an injunction, which may be brought on 
for hearing at the instance of any party. The temporary stay 
should be continued pending proceedings by the Commission not 
inconsistent with this opinion. 
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Findings re impairment of existing service and adverse effect on existing carriers, 
Southern Kansas Greyhound Lines, Inc. v. United States (No. 721) 


On May 7, 1956, the Supreme Court in a per curiam decision, 
granted the motion of the United States and the Commission to 
affirm the decision of the three-judge District Court for the West- 
ern District of Missouri. The lower Court upheld the order entered 
by the Commission, on November 23, 1954, in Docket No. MC- 
108408 (Sub No. 8), in which Kansas Trails, Inc., was granted a 
certificate authorizing operations as a common carrier by motor 
vehicle, of passengers, between Osowatomie, Kansas, and Tulsa, 
Oklahoma. Plaintiff’s attack was directed largely at the Commis. 
sion’s failure to make specific findings as to whether or not its 
action would impair existing transportation service and adversely 
affect existing motor carriers. The District Court did not restrain 
the issuance of the certificate pending appeal, and it has already 
been issued to the applicant. 





Frozen fruits and vegetables are exempt agricultural commodities. 
Home Transfer & Storage Co. v. United States (No. 159) 


On May 7, 1956, a three-judge court for the Western District of 


Washington, Northern Division, set aside the order of the Commission 
in MC-C-1562, Home Transfer & Storage Co., Inc.—Investigation of 
Operation. In that proceeding the Commission held that frozen fruits 
and vegetables were not exempt agricultural commodities under Section 
203 (b) (6) of the Act and that a certificate was required. 





Quoting from the decision of the Court: 


Generally speaking, the quick freeze processing here contended 
by defendants to create non-exempt ‘‘manufactured products’’ is 
as follows: To all fruits are added sugars and sirups, and to only 
peaches ascorbic acid also is added. Vegetables are washed, then 
blanched by heating them to temperatures high enough to kill the 
enzymes and then reduced to near zero temperature and uniformly 
kept that way. Stalky vegetables are sometimes split and less fre- 
quently a core is removed to facilitate blanching. Rhubarb is the 
only vegetable not so blanched, but to it sugar is added. The re- 
quirement of uniform maintenance of near zero temperature after 
the quick freeze processing applies to all fruits and vegetables. 

The sole remaining question for decision in this case, therefore, 
is: Are frozen fruits and frozen vegetables agricultural commodi- 
ties or manufactured products thereof ? 

Up to the present time no judicial decision directly deciding 
that specific question has been cited by counsel in this case, nor is 
the Court advised of any such decision. So far as we know, this 
ease marks the first time a Court has been asked to determine such 
specific question. 
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ers. We here mention some previous cases which although not in- 
volving ordinary farm fruits and vegetables are helpful in our 
determining whether the processing in this case converted agricul- 


ion, tural commodities into ‘‘manufactured products thereof.’’ 

to In Rieck-McJunkin Dairy Co. v. School District, 66 A. (2d) 
est- 295 (Pa., 1949), and in Louisville v. Ewing Von-Allmen Dairy Co., 
red 105 S. W. (2d) 801 (Ky., 1937), it was held that the pasteurization 
MC- of milk by subjecting it to a high, bacteria killing temperature and 
da subsequently to chilling temperature did not change the nature of 
tor milk and that it remained milk despite pasteurization which was 
ilsa, not manufacturing. 

mis- In Union Truck Terminal, Inc. v. Perlstein, 52 So. (2d 315), 
, its it was held that the peeling and grating of, and adding sugar and 
sely acid to, bananas, and quick freezing them and storing them in cans 
rain in order to prevent them from perishing did not constitute ‘‘manu- 
ady facturing,’’ since the grated product of bananas was still bananas. 


Counsel have furnished us with advance copies of, and with 
their approval we have since oral argument awaited, the decision 
of the case of East Texas Motor Freight Lines, Inc. et al. v. Frozen 
Foods Express et al., which was the latest Supreme Court decision 
involving exemptions of agricultural commodities (not manufac- 
tured products thereof) under the provisions of 49 U. S. C. § 303 





t of (b) (6), (See. 203 of Part II, I. C. Act, Motor Carriers). There 
8100 by a 5-4 decision April 23, 1956, as yet unreported, that Court held 
n of that fresh and frozen dressed poultry is not a ‘‘manufactured 
ruits product’’ within the meaning of 49 U. S. C. § 303 (b) (6). 

ction In that case in its third paragraph, the Court majority said: 


‘‘The exemption of motor vehicles carrying ‘agricultural (in- 
eluding horticultural) commodities (not including manufac- 


nded tured products thereof)’ was designed to preserve for the 
ed farmers the advantage of low-cost motor transportation. * * * 
only The victory in the Congress for the exemption was recognition 
then that the price which a farmer obtains for his products is great- 
ll the ly affected by the cost of transporting them to the consuming 
rmly market in their raw state or after they have become marketable 
ee by incidental processing.’’ 

is 

1e Te- In the fifth paragraph of that decision, the Court majority 
after said : 

¢ “It is plain from this change (made in the wording of the 
. ode Bill by House floor amendment) that the exemption of ‘agri- 
— cultural commodities’ was considerably broadened by making 
din clear that the exemption was lost not by incidental or pre- 
acing liminary processing, but by manufacturing. * * *. The ginned 
“ts and baled cotton and the cottonseed (admittedly not a manu- 
eo factured product), as well as the dressed chicken, have gone 


through a processing stage. But neither has been ‘manufac- 
tured’ in the normal sense of the word. * * *.’’ 
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In the eighth and ninth (last two) paragraphs of that decj- 
sion, the Court (majority opinion) said: 


‘* At some point processing and manufacturing will merge. 
But where the commodity retains a continuing substantial 
identity through the processing stage we cannot say that it 
has been ‘manufactured’ within the meaning of § 203 (b) (6). 

‘‘The Commission is the expert in the field of transpor- 
tation. And its judgment is entitled to great deference be. 
cause of its familiarity with the conditions in the industry 
which it regulates. (citing). * * * But Congress has placed 
limits on its statutory powers; and our duty on judicial re. 
view is to determine those limits. (citing). * * * Those limits 
would be passed here if the Commission were permitted to ex- 
pand ‘manufactured’ to include such incidental processing as 
is involved in dressing and freezing a chicken.’’ 


Although that Supreme Court decision of April 23, 1956 con- 
taining the above quoted statements did not involve frozen fruits 
and vegetables, as does this one, we think, in the absence of other 
Supreme Court action controlling ours, that the quoted statements 
of that Court in that case inescapably apply and guide us to simi- 
lar conclusions on the facts of this case and to our decision against 


the validity of the Commission’s order under attack here. 

The processing of fresh fruits for quick freezing in this case 
is essentially nothing but adding sugars, sirups, and as to peaches 
ascorbic acid, to better preserve the fruits and improve their color 
and taste. Nothing but slicing of the fruit affects its physical 
form. The processing of fresh vegetables for quick freezing is to 
heat them, in some instances after first splitting them to hasten heat 
action, sufficiently to kill the enzymes, and then to follow with the 
desired degree of freezing. Although this process may produce 
noticeable discoloration, or may divide a stalky variety into two 
or more parts, nothing is done to otherwise change the form of the 
vegetables. In other respects than those mentioned, these processed 
fruits and vegetables remain essentially in the same shape and form 
as non-processed fruits and vegetables. 

Such results of the processing here make applicable to the 
facts of this case the above quoted Supreme Court statement in its 
April 23, 1956 decision that: 


‘*But where the commodity retains a continuing substantial 
identity through the processing stage we cannot say that it has 
been ‘manufactured’ within the meaning of § 203 (b) (6).” 


The order of the Commission as to frozen fresh fruits and 
frozen fresh vegetables should, therefore, not stand. Said order 
insofar as it limits plaintiff’s right to transport for hire frozen 
fresh fruits and frozen fresh vegetables is set aside and the case is 
remanded to the Interstate Commerce Commission with instructions 
that the Commission should take such action as to it shall seem 
proper and in accord with this opinion. 
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leci- findings of Commission supported by substantial evidence—rational basis for con- 
clusions approved by Commission—Alabama intrastate coal, etc., rates. 


rge Alabama v. United States (No. 8219) 


atial On May 14, 1956, a three-judge court for the Northern District of 
at it Alabama, Southern Division, declined to enjoin order of the Commission 
(6). in No. 31321, Alabama Intrastate Rates and Charges on Coal, Lumber 
spor- and Scrap Iron. (294 I. C. C. 579, and October 17, 1955). 
> be- Quoting from the opinion of the Court: 
— The effect of the order under attack is to require all railroads 
en operating in Alabama to increase Alabama intrastate rates and 
sain charges on bituminous coal to the levels prevailing on June 15, 
= a 1953 (prior to a general downward revision ordered by the Alabama 
in Commission in its Docket No. 12865) and to apply to those increased 
g rates the same respective increases as are, and for the future may 
be, maintained by the railroads on like interstate traffic between 
con- points in Alabama and adjoining states, under the Commission’s 
Tuits authorizations in Ex Parte No. 175, and, further, to require such 
other railroads to increase the present intrastate rates on scrap iron, 
nents where lower than the interstate scale rates applying, between points 
simi- in Alabama and between points in Alabama and adjoining states, 
ainst so that they will respectively be on the same level as the correspond- 
ing alternating interstate scale rates... . (294 I. C. C. 579, 591). 
ease On June 23, 1953, the present railroad defendants filed with 
aches the Commission a petition alleging that the revised scale of intra- 
color state rates on commercial coal authorized by the Alabama Com- 
ysical mission in its Docket No. 12865, by order dated February 27, 1953, 
is to and effective June 16, 1953, so reduced existing rates that most of 
. heat the revenue increases derived from prior Ex Parte Proceedings 
h the had been eliminated. The petition further alleged that by that 
oduce action, and by its order in its Docket No. 13124, authorizing a 
> two flat 10 per cent increase on this reduced scale (in lieu of the 12 
of the per cent increase with a 40-cent-per-ton maximum authorized for 
sessed interstate coal in Ex Parte 175), the Alabama Commission required 
form the railroads to maintain unreasonably low rates which did not 
produce a fair share of necessary revenues, and which resulted in 
0 the undue, unreasonable and unjust discrimination against interstate 
in its commerce in violation of Section 13 (3) and (4) of the Interstate 
Commerce Act. 

By amendment to their petition, dated November 12, 1953, 
antial the railroads asked the Commission also to investigate alleged 
it has unreasonably low intrastate rates on scrap iron which the Alabama 
(6). Commission had on four occasions refused to increase to the higher 
— interstate levels... . 


order 


Prolific diligence of counsel for the competing parties has 
Prono produced original and supplemental briefs in behalf of plaintiffs, 
poner aggregating 215 pages, and in behalf of defendants, aggregating 174 
calles pages. No pertinent decision of Commission or Courts has escaped 


| seem 
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their attention either by citation or by discussion. Adroitly they 
have dissected the testimony of witnesses and the exhibits cop. 
sidered by the Commission for the avowed purpose of demonstrating 
the substantiality of the evidence, on the one hand, or of illustrating 
on the other, that, due to its dissembling nature, it does not rise 
above the level of mere rags and tatters. (Cf. United States, Bz 
Rel Lindenau v. Watkins, 73 F. Supp. 216.) 

To respond to each ardent insistence of counsel would result in 
an unduly extended opinion. We are content to dispose of plain. 
tiffs’ assault upon the power of the Commission to increase intra. 
state rates in order to remove discrimination against interstate 
commerce and upon the constitutionality of Section 13 (3) and 
(4), under which it purported to act, by citing: Minnesota Rate 
Cases, 230 U. S. 352 (1918) ; Shreveport Rate Case, 234 U. S. 342 
(1914) ; Wisconsin R. R. Comm. v. C. B. & Q. R. Co., 257 U. 8. 563; 
New York v. United States, 257 U. S. 591; Lowisiana v. United 
States, 290 U. S. 70; Texas v. United States, 337 U.S. 911. 

Laboring painfully the proposition that the Commission mis- 
applied, indeed misapprehended, the law, plaintiffs assert that it 
treated the proceeding before it as one involving ‘‘rates’’ and not 
‘revenue ;’’ that its ultimate conclusion, spawning its ill-begotten 
order, was rested merely upon an obvious disparity between inter. 
state and intrastate rates upon the same commodities ; that, in short, 
it construed Section 13 (4) as a self-executing requirement of com- 
plete uniformity in such rates. Cf. North Carolina v. United 
States, 325 U. S. 507. We do not agree. Clearly emerging from 
its discussion of its basic and subsidiary findings, appearing in 
both its original and reconsidered reports, is its awareness that 
its power to interfere with the rate-making function of a State 
may only be exercised when it may demonstrate that the State- 
prescribed rate injuriously affects interstate commerce. 

The limited scope of our review of the order complained of 
requires neither redefinition nor elaboration. It has been spelled 
out in Interstate Commerce Commission v. Union Pacific R. Co., 
222 U. 8. 541, 547; Mississippi Valley Barge Line v. United States, 
292 U. S. 282, 286; Rochester Telephone Corp. v. United States, 
307 U. S. 125, 139, and Universal Camera Corp. v. Labor Board, 
340 U. S. 474, 488. 

Leaving no stone unturned, plaintiffs vigorously assail each of 
the five findings of the Commission. . . . Each of them has been 
examined separately and collectively, to determine whether, assum- 
ing that each was supported by substantial evidence, there were 
present the essential elements to support the Commission’s action 
in supplanting State-prescribed intrastate rates. 

Each of such findings has been subjected to judicial scrutiny 
on other occasions and has been approved both as to adequacy 
and clarity. It would be pure supererogation to add a gloss to the 
rationale of such pertinent opinions. . . . 
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In performing our reviewing function we are not permitted 
to assume that the findings, which we hold to be adequate, are 
supported by substantial evidence. We have not done so. For it 
was on this front that the main battle was pitched. In oral argu- 
ments and in briefs, unsurpassed in this court for precision in 
factual presentation and analysis, counsel for the competing parties 
have hotly contested the substantiality literally of each scrap of 
evidence thought either to support or to detract from the validity 
of each finding. 

Mindful that there has been entrusted to our keeping the ques- 
tion as to whether on the record as a whole there is substantial 
evidence to support the Commission’s findings, we have essayed a 
painstaking, time-consuming search of the entire record to de- 
termine whether the reports and order of the Commission are 
‘justified by a fair estimate of the worth [of the evidence, includ- 
ing the testimony of witnesses] or its informed judgment on matters 
within its special competence or both. Universal Camera Corp. 
v. Labor Bd., 340 U.S. 474, 490, 491. 

Considering the record as a whole and taking into account 
contradictory evidence and evidence from which conflicting in- 
ferences may be drawn, we hold that there was substantial evidence 
to support the . . . findings of fact made by the Commission. .. . 

For the sake of brevity we pretermit a discussion of the evi- 
dence which we conclude meets the test of substantiality and upholds 
the foregoing findings. Nor do we deem it necessary to refer to 
its source in the transcript of the testimony or in the exhibits 
since counsel, in briefs, have devoted much time and space to its 
analysis and criticism. 

In the atmosphere of the oral arguments there was created an 
impression that the gravest question before the Court related to 
the ultimate conclusion of the Commission, expressed in its Finding 
No. 3. It concluded, in substance, that the Alabama intrastate 
rates, which it prescribed, would remove the undue, unreasonable, 
and unjust discrimination against interstate commerce existing as a 
result of the rates authorized by the Alabama Commission. Essen- 
tially, as the Commission recognized, the validity of this conclusion 
depends upon its subsidiary finding (Finding No. 4) that increased 
intrastate rates can reasonably be expected to result in an increase 
in the carriers’ revenues. United States v. Louisiana, 290 U. S. 70, 
80; Florida v. United States, 282 U. S. 194. 

That such a finding is necessarily more prophetic than em- 
pirical in nature is self-evident. On this point there is a striking 
parallel between the record evidence in this case and that found 
by the Court to have been abundant in State of South Carolina v. 
United States, 136 F. Supp. 897 (D. C. 8. C. 1956). There, as here, 
the Court was concerned with the conflicting predictions of traffic 
experts for the affected carriers and representatives of interested 
shippers as to what effect increased intrastate rates might be ex- 
pected to have on the railroads’ revenues. The former, with one 
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accord, estimated that such higher rates would produce more 
revenue; the latter with obvious sincerity, were convinced that 
they, conjoined with competing economic factors, would result in 
the diversion of traffic in coal and scrap iron to carriers by truck, 
We are in agreement with that Court’s approach to the evaluation 
of irreconciliable opinion testimony and deem it unnecessary to 
elaborate upon Judge Parker’s reasoning. 

Once before this Court has declared that it is the task of the 
Commission and not of the courts to pass upon the weight and 
credibility of the evidence. American Trucking Assn’s v. United 
States, 107 F. Supp. 710, affirmed 344 U. 8S. 298. We do not assume 
the role of triers of fact to test the validity of relevant opinions 
of witnesses in the light of their training, experience, interest and 
general competency and the facts and circumstances on which their 
respective opinions were based. That is precisely the function 
which the Commission, aided by its expertise, is designed to per- 
form. 

That is not to say that naked opinions, unsupported by any 
facts, would be considered substantial evidence. That is not the 
ease before us. Traffic studies on coal and scrap iron conducted 
for a period of three months under the depressed Alabama rates 
on coal and for a period of four to five months under existing rates 
on scrap iron were referred to by railroad witnesses. Resort to 
records of movements of these same commodities during equivalent 
periods in other years enabled them to project the results of such 
studies on a full twelve months’ basis. Assuming no diminution of 
traffic, they demonstrate that very considerable additional revenue 
would have been produced had the higher rates prescribed by the 
Commission then been in effect. 

Of the opinion that the proposed rates would result in virtually 
no diversion of traffic in either commodity, the railroad witnesses at 
least had some precedent upon which to rely. At the request of 
the coal shippers and as an experiment, rates and charges on coal 
were lowered voluntarily by the rail carriers in 1939 through 1941. 
The result was a drastic decrease in revenues without any con- 
comitant increase in coal traffic. Moreover, Exhibit 14 shows that 
the movement of coal and scrap iron in the southern region, largely 
transported by the Alabama carriers, during the period 1946 
through 1952, under greatly increased rates, produced substantial 
increases in revenue. 

The most impressive indication that there may be negligible 
loss of rail traffic in coal to trucks was derived from the railroads’ 
Exhibit 18. Under increased rates the diversion of coal traffic 
to trucks was only 9.3% in 1952, as compared with 12.6% in 1949. 

An attempt to articulate the statistical information assembled 
in the 132 exhibits would involve a process of arithmetical pro- 
gression and would extend this opinion ad infinitum. We recognize 
that reliance upon the totality of past experience is inherent i 
the exercise of managerial discretion in forecasting future trends. 
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While we cannot be sure that the increased rates will result in 
additional revenues we are satisfied, after reviewing the record as 
a whole, that there was substantial evidence to support the Com- 
mission’s findings that they will.” 

Our omission of references to evidence offered in behalf of 
plaintiffs is not intended as an indication that we have weighed 
it and found it wanting. The integrity, ability and sincerity of each 
of their witnesses touch our sensibilities. But ‘‘the judicial 
function is exhausted when there is found to be a rational basis 
for the conclusions approved by the administrative body.’’ 
Mississippi Valley Barge Line v. United States, 292 U. S. 282, 286. 

For the reasons stated, the prayer to set aside and enjoin the 
enforcement of the order of the Commission will be denied and 
the action will be dismissed. 


18 Pertinent here is Judge Parker’s observation in State of South Carolina 
v. United States, 136 F. Supp. 897, 904: “Of course the estimates of the experts 
may prove to be erroneous and the increased rates may not produce increased 
revenue. If so, application will doubtless be made for another change in the 
rates and an appropriate order will be entered by the Commission; but such a 
possibility would not warrant our setting aside an order which is unquestion- 
ably supported by substantial evidence on the whole record now before us.” 
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REINSTATED TO MEMBERSHIP 
George C. Doering, (A), The Baltimore and Ohio Railroad Co., 301 B. & O. Building, 
altimore 1, Maryland. 
Francis J. Doyle, (B), 502 Upland Road, Havertown, Pennsylvania. 
H. Clay Eargle, (B), 1826 N. W. Park, Oklahoma City, Oklahoma. 


Edward C. Renwick, (A), Ass’t Gen. Sol., Union Pacific Railroad Co., 422 West Sixth 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso. 
ciation, 250 Stuart St., Boston 16, Massachusetts. 


Akron 
Harry J. Carroll, Chairman, Director of Traffic, The Goodyear Tire 
& Rubber Company, 1144 East Market St., Akron 16, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta 
Dr. John H. Goff, Chairman, School of Business Administration, 
Emory University, Emory University, Georgia. 


Baltimore Chapter 


Albert M. Bodane, Chairman, G.T.M., Rheem Manufacturing 
Company, Sparrows Point 19, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of. 
town members are cordially invited. 


Chicago Chapter 
Robert N. Burechmore, Chairman, 2106 Field Building, Chicago, 
Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Ovwt-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 


Mr. Thomas O. Broker, Chairman, Assistant General Counsel, 
Nickel Plate Railroad, 3016 Terminal Tower, Cleveland, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 


Dorsey O. Ruthrauff, Chairman, Asst. to T. M., American Crystal 
Sugar Company, Boston Building, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


N. B.: Members within each of the several districts may at their own expens 
with the approval of the vice-president of the district, organize and maintain district 
and local c me which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstatt 
Commerce Commission Practitioners shall be deemed a condition precedent t 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member) 
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District of Columbia Chapter 


Gerald L. Phelps, Chairman, Dow, Lohnes & Albertson, 600 Munsey 
Building, Washington 4, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida 


T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. 0. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 


R. H. Prevette, Vice-President, c/o Dewey Portland Cement Com- 
pany, P. O. Box 767, Kansas City 12, Missouri. 

Meets : 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Howard R. Steffen, Chairman, T. M., Coats & Clark, Inc., 430 Park 
Avenue, New York 22, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Charles G. Wise, President, Minnesota & Ontario Paper Co., 500 
Investors Bldg., Minneapolis 2, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Oklahoma 
_ R. J. Andress, Chairman, Executive Vice President, Service Pipe 
Line, Tulsa, Oklahoma. 
On April 23, 1956, fifty-six members of the Association of I. C. C. 
Practitioners met in the Emerald Room of the Mayo Hotel, Tulsa, 
Oklahoma, and organized the ‘‘Oklahoma Chapter.’’ 
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Mr. R. Granville Curry, former President of the national association, 
was present, and spoke on the history, aims and purposes of the group, 
Also present at the organization meeting was Mr. William DeBoer, Vig 
President of District No. 13, who gave a very interesting talk on Chapter 
activities at Denver, Colorado. 

The following officers were elected for the ensuing year: 


Chairman R. J. Andress 
Vice-Chairman J. R. Lewallen 
Secretary-Treasurer George L. Ruddle 


Executive Committee 


H. C. Lechner R. J. Steele 
T. E. Nicks J. E. Woods 


It is anticipated that meetings will alternate between Tulsa ani 
Oklahoma City, to afford a greater attendance. 

The Officers of the National Association of I. C. C. Practitioners 
congratulate the Oklahoma members on the formation of this new Chap. 
ter and appreciate the efforts already taken to bring twenty-two nev 
members into the national group. 








Greater Philadelphia Chapter 
Robert B. Einhorn, Chairman, Suite 1540-47, Philadelphia Saving 


Fund Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July ani 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ba 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor 
dially invited. 

Pittsburgh Chapter 

Charles M. Donley, Chairman, Manager, Chas. Donley & Associate, & 
34 Market Place, Pittsburgh 22, Pennsylvania. 

Meets: At call of Chairman. 


Rhode Island 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R.1 


Amarillo, Texas 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas 
John H. Benckenstein, President, 915 Goodhue Building, Beat 
mont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Wort), 
Texas. 


Meets: At time and place fixed by Chapter’s Executive Committe 
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Puget Sound 
Ernest Franklin, Chairman, Charles H. Lilly Company, 1900 
Alaskan Way, Seattle, Washington. 
Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 
Roger H. Druehl, Chairman, Market Street Van & Storage, Inc., 
1875 Mission Street, San Francisco, California. 
A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 
Grant E. Syphers, Chairman, California Public Utilities Commis- 
sion, Rm. 1000, 145 South Spring Street, Los Angeles, California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


Charles J. Adams, Chairman, Chief, Revision Bureau, Chesapeake 
& Ohio Railway, 1500 First National Bank Building, Richmond 10, 
Virginia. 


Southeastern Wisconsin Chapter 
Charles N. Mattes, Chairman, 1181 Reschke Avenue, Racine, Wis-~ 
consin. 
Meets: Second Wednesday of each month, September through June. 


at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C._—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith -__ 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939. This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
EE OG Lg Aol CREE iss es 2 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 


by the Commission in the granting of relief from the long- 
and-short haul and aggregate-of-intermediate provision of 
Section 4, and contains many citations relating to each 
situation 


Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are prop- 
erly applicable in determining the reasonable level of carrier 
charges 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This book contains the abstracts of 286 decisions of the United 
States Supreme Court bearing upon the work of the Inter- 
state Commerce Commission and interpreting the provisions 
not only of the Interstate Commerce Act but also of the sup- 
plementary acts 


Consolidated Current Index to I. C. C. Decisions contains an 
Index to all I. C. C. Decisions (printed and unprinted) from 
January 1951 through January 1954 





